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(A) Phoenix Companies: Introduction

• What is phoenix trading?

• Common concerns

• Directors of an insolvent company can become new directors of a new 
company formed from the remnants of the failed company, except where:

– adjudged bankrupt

– subject to a disqualification order / undertaking

– subject to a bankruptcy restrictions order / undertaking
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(B) Legality of phoenix companies

(1) Restrictions on use of company name (ss.216, 217 IA 1986)

• A director of a company, at any time in the 12 months before it goes into insolvent liquidation, is 
banned for 5 years from being a director of, or directly or indirectly being concerned in or taking 
part in the promotion, formation, management or carrying on of a company with a prohibited name

• A prohibited name may include:

– registered name in the 12 months before liquidation

– any other known name in that 12 months

– any similar name that suggests an association

• Exceptions (Insolvency (England and Wales) Rules 2016):

– Arrangement with the liquidator to acquire, and legal notice is given (rule 22.4)

– Name used throughout the 12 months prior to liquidation, and not dormant (rule 22.7) 

– Court permission (rule 22.6)
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(B) Legality of phoenix companies (cont.)

(2) Legitimate sale of company assets

• Independent asset valuation

– Forced sale

– Open market sale 

– Value to the business 
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(B) Legality of phoenix companies (cont.)

(3) Transactions that may be set aside

• Preference transactions (S.239(4) IA 1986)

– A creditor is placed in a better position if the company subsequently becomes 
insolvent than if the transaction had not occurred

– Insolvency

– 6 months before insolvency; or 2 years for connected parties

– Influenced by a desire to prefer. Statutory presumption for connected persons

• A payment may not be a preference if it is made due to commercial pressure (e.g. threat 
of legal action, desire to secure future supply) (Re MC Bacon Ltd [1990] BCLC 324), or if 
the director genuinely believed all creditors would be repaid (Manolete Partners Plc v 
Coleman & Ors [2022] EWHC 2644 (Ch))
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(B) Legality of phoenix companies (cont.)

(3) Transactions that may be set aside (cont.)

• Transactions at an undervalue (S.238 IA 1986)

– Undervalue

– Insolvency

– 2 years before insolvency

• Expansive interpretation of “transaction” in El-Husseiny v Invest Bank PSC [2025] 
UKSC 4
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(C) Phoenix trading and pre-packs

Pre-Pack Administration Liquidation Restart (Phoenix)

One-Stage Process: 

Organises the sale of assets before an administrator is 

formally appointed; the business is then sold in one 

go to a third party or a newco formed by the directors.

Two-Stage Process:

First, a newco is established and begins trading to 

gather enough working capital. Second, the original 

company enters liquidation, and its assets (e.g. stock 

and intellectual property) are realised and purchased 

by the newco at a fair price

Focuses on rescuing the business via administration 

rules

Realises assets as part of a formal winding-up process

Run by an Insolvency Practitioner (IP) Run by original directors
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(C) Phoenix trading and pre-packs (cont.)

Pre-packs:

• Speed 

• Not provided for in insolvency legislation 

• Secured vs unsecured creditors. Statement of Insolvency Practice (SIP 16) 
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Contact details

Carol Cheng practises in the civil team and accepts instructions in all areas, primarily focussing on 
commercial and employment law. 

She is a qualified solicitor in Hong Kong (2018), England and Wales (2019) and the Republic of Ireland 
(2021) and previously practised as a solicitor at Linklaters in its London and Hong Kong offices. She has 
spent time in the Leveraged Acquisition Finance legal team at HSBC. She was also a Judicial Assistant in 
the High Court (Commercial Court).

Carol has been granted rights of audience before the Astana International Finance Centre (AIFC) Court in 
Kazakhstan and is included on various panels of arbitrators including the London Court of International 
Arbitration (LCIA, London) and the Pacific International Arbitration Centre (PIAC, Vietnam). She is a 
member of the Attorney General’s Junior panel and the AIFC Academy of Law Academic Pool. In addition 
to speaking fluent English, Cantonese, and Mandarin, Carol also speaks French and Spanish. 

Carol read law at an undergraduate level (BA in law) at the University of Cambridge before going on to 
obtain a Master of Laws (LLM) degree from the University of Pennsylvania.

Carol Cheng
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Admitted as a Solicitor: 2018
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The impact of TUPE

• Transfer of Undertakings (Protection of Employment) Regs 2006

 - regs 4 and 7 operate to preserve and transfer contracts from oldco 
 to newco and to control dismissal because of the transfer
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Relevant insolvency proceedings

• If the transferor is subject to insolvency proceedings with a view to 
liquidation of assets, transfer provisions and protection from dismissal do 
not apply (reg.8(7))

  SoS Business & Trade v. Sahonta (EAT) – this includes a  
 provisional liquidator

• But if the proceedings are not instituted with that aim (e.g. pre-pack), 
employees transfer, and:

 - liabilities for claims are reduced

 - contractual provisions may be diluted
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Survival of restrictive covenants?

• Restrictions are only enforceable if they are no wider than necessary to 
protect legitimate business interests

• Compare the employment context - eg Tom James UK v. Potter [2025] 
EWHC

  with the shareholder / business sale context – eg Kynixa Ltd v. 
 Hynes [2008] EWHC 1495.
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Risks for directors – pre-insolvency

• The interests of creditors – BTI 2014 LLC v. Sequana SA [2024] AC 211

• Transactions at an undervalue – TAQA Bratani Ltd v. Fujairah Oil & Gas UK 
LLC [2025] EWCA Civ 1669
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Risks for directors – post-insolvency

• Potential for continuing fiduciary duty owed by former directors – Mitchell 
and anor (Liquidators of MBI International) v. Sheikh Mohamed Bin Issa Al 
Jaber [2025] UKSC 43

• Penalty clauses in business sale agreements – Makdessi v. Cavendish 
Square Holdings BV [2015] UKSC 67
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Contact details

Fergus McCombie specialises in employment law and commercial litigation, with 
additional expertise in cyber, technology and data cases.

His practice spans the full range of employment matters, from statutory tribunal 
claims for dismissal, detriment or discrimination, through to High Court business 
protection work and intra-company disputes.  It encompasses confidentiality and 
restrictive covenant infringement, partnership and LLP breakdown, collective rights 
and professional regulation.

Fergus McCombie
Call: 1999

He has acted for and against a variety of public bodies in respect of their quasi-business 
activities in regulated sectors.  He has particular experience of the education and care home 
sectors, including funding provision and contractual debt recovery from private individuals, 
trusts and estates. He has advised police forces on collaboration agreements, including 
transnational agreements post-Brexit.

Fergus also has substantial experience in litigation and advisory work on business-to-
business disputes, including economic torts, fraud and misuse of intellectual property.  His 
expertise includes cryptoasset regulation by the Financial Conduct Authority, crypto fraud 
and tracing claims, and GDPR aspects of blockchain and smart contract applications.
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