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Topics covered — Pre-action Disclosure Applications

*  Underpinning rules and legislation
*  Court’s approach to applications

o Costs
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The Relevant Rules & Legislative Instruments

Civil Procedure Rules

 CPR 31 Disclosure.

* CPR 31.6 Standard disclosure—what documents are to be disclosed.
e CPR31.16 Disclosure before proceedings start.

Legislation

* s.33 Senior Courts Act 1981

* 5.52 County Courts Act 1984
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CPR 31 Disclosure

[=1 0 Part 31 - Disclosure and Inspection of Documents [§

[=1 ) Disclosure and Inspection of Documents
O lntroduction
(J Rule 31.1 Scope of this Part
(O Rule 31.2 Meaning of disclosure
O Rule 31.3 Right of inspection of a disclosed document
() Rule 31.4 Meaning of document
) Rule 31.5 Disclosure
[ Rule 31.6 Standard disclosure—what documents are to be disclosed
(J Rule 31.7 Duty of search
(0 Rule 31.8 Duty of disclosure limited to documents which are or have been in a party’s control
O Rule 31.9 Disclosure of copies
O Rule 31.10 Procedure for standard disclosure
() Rule 31.11 Duty of disclosure continues during proceedings
O Rule 31.12 Specific disclosure or inspection
(JRule 31.12A. Ordering a party to request another person to disclose a document
(O Rule 31.13 Disclosure in stages
JRule 31.14 Documents referred to in statements of case etc.
J Rule 31.15 Inspection and copying of documents
(" Rule 31.16 Disclosure before proceedings start
(J Rule 31.17 Orders for disclosure against a person not a party
J Rule 31.18 Rules not to limit other powers of the court to order disclosure
() Rule 31.19 Claim to withhold inspection or disclosure of a document
J Rule 31.20 Restriction on use of a privileged document inspection of which has been inadvertently allowed
O Rule 31.21 Consequence of failure to disclose documents or permit inspection
() Rule 31.22 Subsequent use of disclosed documents and completed Electronic Documents Questionnaires
O Rule 31.23 False disclosure statements

[=) O Practice Directions
(O Practice Direction 31A Disclosure and Inspection
(J Practice Direction 31B Disclosure of Electronic Documents
(J Practice Direction 31C Disclosure and Inspection in Relation to Competition Claims
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Senior Courts Act 1981 & County Courts Act 1984

s.33 SCA 1981 & s.52 CCA 1984
(1) On the application of any person in accordance with rules|...] the (High Court) shall, [...] have power to make an order providing

(a) inspection, photographing, preservation, custody and detention of property [...] which may become the subject-matter [...] or
as to which any question may arise in any such proceedings; [...]

(2) On the application, [...], of a person who appears to the High Court to be likely to be a party to subsequent proceedings |[...],
have power to order a person who appears to the court to be likely to be a party to the proceedings and to be likely to have or to
have had in his possession , custody or power any documents which are relevant to an issue arising or likely to arise out of that
claim

(a) to disclose whether those documents are in his possession, custody or power; and
(b) to produce such of those documents as are in his possession, custody or power to the applicant or, on such conditions as may
be specified in the order—

(i) to the applicant's legal advisers; or

(ii) to the applicant's legal advisers and any medical or other professional adviser of the applicant; or
(iii) if the applicant has no legal adviser, to any medical or other professional adviser of the applicant.
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CPR 31.16 Disclosure before proceedings start

(1) This rule applies where an application is made to the court under any Act for disclosure before proceedings
have started.
(2) The application must be supported by evidence.
(3) The court may make an order under this rule only where—
a) therespondent is likely to be a party to subsequent proceedings;
b) the applicant is also likely to be a party to those proceedings;
c) if proceedings had started, the respondent’s duty by way of standard disclosure, set out in rule 31.6,
would extend to the documents or classes of documents of which the applicant seeks disclosure; and
d) disclosure before proceedings have started is desirable in order to—
i. dispose fairly of the anticipated proceedings;
ii.  assist the dispute to be resolved without proceedings; or
iii.  save costs.
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CPR 31.6 Standard disclosure—what documents are to
be disclosed.

31.6 Standard disclosure requires a party to disclose only—
(a) the documents on which he relies; and
(b) the documents which—
(i) adversely affect his own case;
(i) adversely affect another party’s case; or
(iii) support another party’s case; and
(c) the documents which he is required to disclose by a relevant practice direction.
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CPR 31.16 Disclosure before proceedings start

(1) This rule applies where an application is made to the court under any Act for disclosure before proceedings
have started.
(2) The application must be supported by evidence.
(3) The court may make an order under this rule only where—
a) therespondent is likely to be a party to subsequent proceedings;
b) the applicant is also likely to be a party to those proceedings;
c) if proceedings had started, the respondent’s duty by way of standard disclosure, set out in rule 31.6,
would extend to the documents or classes of documents of which the applicant seeks disclosure; and
d) disclosure before proceedings have started
i. the anticipated

, Or

Stage 1
Black v Sumitomo [2001] EWCA Civ 1819 - Interpretation of CPR 31.16 Stage 2
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Stage 1: Jurisdictional test

31.16 Disclosure before proceedings start only—
(2) The application must be supported by evidence. (a) the documents on which he relies; and
(3) The court may make an order under this rule only (b) the documents which—
where— (i) adversely affect his own case;
a) therespondent is likely to be a party to (ii) adversely affect another party’s case; or
subsequent proceedings; (iii) support another party’s case; and
b) the applicant is also likely to be a party to (c) the documents which he is required to
those proceedings; disclose by a relevant practice direction.

c) if proceedings had started, the respondent’s
duty by way of standard disclosure, set out
in rule 31.6, would extend to the documents
or classes of documents of which the
applicant seeks disclosure; and

31.6 Standard disclosure requires a party to disclose
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Stage 1: CPR 31.6 Standard Disclosure and Documents
under “power, control and possession”

Burden of proof — Standard Disclosure * (c) he has or has had a right to inspect or take
copies of it.

* Application must show that the documents sought
are more probable than not to fall within scope of Bv B [1978] Fam. 181
Standard disclosure (Hutchison 3G UK Ltd v 02 (UK) ,
Ltd [2008] EWHC 55 (Comm)).

"possession” means "the right to the possession of
a document.

¢ A ) (et ol e "Custody" means "the actual, physical or corporeal

* Clarity of the issues between the parties is required holding of a document regardless of the right to its
for better chances (Assetco plc v Grant Thornton UK possession,”

LLP [2013] EWHC 1215} * "Power" means "an enforceable right to inspect the

Power, Control and Possession document or to obtain possession or control of the
CPR 31.8 “Control” ?oc':cu"ment from the person who ordinarily has it in
act.

* (a)itis orwasin his physical possession;

* (b) he has or has had a right to possession of it; or
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Stage 2: Courts discretion & “arguable” nature of the

claim

CPR 31.16
d) disclosure before proceedings have started is desirable in order to—

i. dispose fairly of the anticipated proceedings;
ii. assist the dispute to be resolved without proceedings; or

iii. save costs.

Rose v Lynx Express Ltd [2004] EWCA Civ 447: “be properly arguable and to have a real prospect of success,
and it will normally be appropriate to approach the conditions in CPR 31.16(3) on that basis.”

Smith v Secretary of State for Energy and Climate Change [2013] EWCA Civ 1585: Prospect of success not to be
considered at “Stage 1, Jurisdictional stage” but under the general discretion Stage 2..
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Costs

CPR 46.1 (3) The court may however make a different order,

(2) The general rule is that the court will award the G R circumstances, including—

person against whom the order is sought that person’s (a) the extent to which it was reasonable for the person
costs— against whom the order was sought to oppose the

(a) of the application; and application; and

(b) whether the parties to the application have

(b) of complying with any order made on the ) ) )
complied with any relevant pre-action protocol.

application

* Pre-action disclosure can be an expensive exercise for an applicant.

* A written request for the documents should be made before an application is issued, in case the other
party is willing to provide the documents voluntarily.
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Alvaro Loxton accepts instructions in Family and Civil Law matters. He is regularly
instructed in matrimonial finance, private children, cohabitation disputes (including

TLATA), employment disputes, and commercial litigation, especially debt recovery,
credit hire, consumer credit matters, and corporate insolvency and restructuring.

Alvaro maintains a growing advisory and paperwork practice. He is instructed to
advise on case strategy and complex points of law, and to draft pleadings, schedules,
and statements of case across his areas of expertise.

Prior to taking tenancy at Pump Court, Alvaro represented lay and professional clients in the
County Court as an Advocate across a broad range of civil matters, including landlord and
tenant repossessions and small-claims trials. He also served for two years as a Crown Court
Clerk on the Western Circuit, working closely with the judiciary on a number of high-profile
cases, including the trial of the Colston Four.

Alongside his court work, Alvaro regularly writes for the Chambers’ blog and for Family Law
Alvaro Loxton Week, commenting on recent decisions of the Court of Appeal and High Court. Further details
Call: 2021 can be found in the Publications section below.
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