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If death does us part

What if a party dies after receipt of the judgment but 
before it is sealed and before DA. What happens to 
the application?

The MCA provides remedies only upon divorce and not 
death.  Such awards only take effect on DA:
MCA 1973 S23 (5) “where an order is made under 
subsection (1)(a), (b) or (c) above on or after granting a 
decree of divorce or nullity of marriage, neither the 
order nor any settlement made in pursuance of the 
order shall take effect unless the decree has been made 
absolute.”



If death does us part

- A decree cannot be sought after the death of a party: 
Stanhope v Stanhope (1886) 11 PD 103 once death has ended 
a marriage, it cannot be dissolved through the courts

- There is no jurisdiction to hear an application for ancillary 
relief after the death of one of the parties: D'Este v D'Este
[1973] Fam 55

- As Scott Baker J said bluntly in Amey v Amey [1992] 1 FCR 
289: “I cannot any longer exercise a discretion under S25 of 
the Matrimonial Causes Act 1973 for the wife is dead.”



If death does us part

What if that party had died after decree absolute and after 
the judgment had been delivered to the parties but not 
sealed?

The order would have been enforceable: McMinn v McMinn 
(Ancillary Relief: Death of a party to proceedings) [2002] 
EWHC 1194 (Fam) 

Black J: “it is clear that it is not a necessary prerequisite for an 
order either that the order has been formally typed up, 
stamped and/or issued by the court or that every last detail of 
the arrangements should have been resolved by the court”.
“In summary, therefore, s 23(5) apart, I consider that the 
district judge made an order for ancillary relief on [date]”



If death does us part

What if the financial remedies had been concluded and 
then a party died? 

• If so, could the death of a former spouse mean that the 
outcome of those proceedings can and should be 
altered?

• Death of a former spouse does not automatically 
invalidate the original financial remedy order.

• The person seeking to set aside the order will have to 
show that there has been a Barder event – a 
supervening event that invalidates the fundamental 
assumption on which the order was made.
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Barder [1987] 2 FLR 480, HL remains the leading 
authority:
i. Did the new event invalidate the fundamental 

assumption on which the order was made, so that if 
leave were given, the appeal would be certain or very 
likely to succeed?

ii. Did the new event occur within a relatively short 
time, probably less than a year, of the order being 
made?

iii. Was the application for leave to appeal out of time 
made promptly? and

iv. Does the application prejudice third parties who had 
acquired, in good faith and for valuable 
consideration, interests in property which was the 
subject matter of the relevant order?
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Some Barder cases to consider where death is 
the reason for an application to set aside:

- Smith v Smith (Smith and Ors
Intervening)[1991] 2 FLR 432, CA

- Barber v Barber [1993]1 FLR 476

- Reid v Reid [2004] 1 FLR 736

- Richardson v Richardson [2011] 2 FLR 244

- Critchell v Critchell [2016] 1 FLR 400
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In all cases (save Richardson) death amounted 
to a Barder event which had not been 
reasonably foreseeable.

A Barder event is only likely to be arguable 
where the original award was needs-based and 
the need no longer exists.

Court will consider the appropriate order if the 
life expectancy of the deceased had been known 
and their needs thus greatly reduced
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So what if a party dies before a financial 
settlement/ order is reached?

A party can bring a claim under the 
Inheritance (Family and Dependants) Act 
Claim 1975 (“1975 Act”) as a spouse 
(subject to section 15)



If death does us part

ELIGIBILITY: Section 1(1)

- The deceased must be domiciled in England and 
Wales at date of death.

- The claimant must fall into one of the recognised
categories of claimant : 
- Spouse.
- Former Spouse – but NB s.15 (Chekov v Fryer 

[2015] EWHC 1642 (Ch)).
- ‘Cohabitee’ (qualification can be complex) Child 

(NB not limited to minor children).
- ‘Step-child’ (likewise).
- ‘Other dependants’.
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Section 14 of the 1975 Act: Provision as to cases where no financial 

relief was granted in divorce proceedings etc.

1.Where, within twelve months from the date on which a decree of divorce or 
nullity of marriage has been made absolute or a decree of judicial separation has 
been granted, a party to the marriage dies and—

a) an application for a financial provision order under section 23 of the 
Matrimonial Causes Act 1973 or a property adjustment order under section 
24 of that Act has not been made by the other party to that marriage, or
b) such an application has been made but the proceedings thereon have not 
been determined at the time of the death of the deceased 

then, if an application for an order under section 2 of this Act is made by that other 
party, the court shall….have power, if it thinks it just to do so, to treat that party for 
the purposes of that application as if the decree of divorce or nullity of marriage 
had not been made absolute ….

2. This section shall not apply in relation to a decree of judicial separation unless at 
the date of the death of the deceased the decree was in force and the separation 
was continuing.
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What is reasonable financial provision?

Spouse or Civil Partner (s1(2)(a)): 
…such financial provision as it would be reasonable in 
all the circumstances of the case for a husband or wife 
to receive, whether or not that provision is required for 
his or her maintenance.

All Other Claimants (s1(2)(b) (subject to s.14))
…such financial provision as it would be reasonable in 
all the circumstances of the case for the applicant to 
receive for his maintenance.
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Section 3: The general considerations
a) the financial resources and financial needs which the applicant has or 

is likely to have in the foreseeable future;
b) the financial resources and financial needs which any other applicant 

for an order under section 2 of this Act has or is likely to have in the 
foreseeable future;

c) the financial resources and financial needs which any beneficiary of 
the estate of the deceased has or is likely to have in the foreseeable 
future;

d) any obligations and responsibilities which the deceased had towards 
any applicant for an order under the said section 2 or towards any 
beneficiary of the estate of the deceased;

e) the size and nature of the net estate of the deceased; Matrimonial 
and Quasi-matrimonial homes.

f) any physical or mental disability of any applicant for an order under 
the said section 2 or any beneficiary of the estate of the deceased;

g) any other matter, including the conduct of the applicant or any other 
person, which in the circumstances of the case the court may 
consider relevant.
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Section 3: The specific considerations

Spouse (s3(2)):
a) the age of the applicant and the duration of the 

marriage or civil partnership;
b) the contribution made by the applicant to the 

welfare of the family of the deceased, including any 
contribution made by looking after the home or 
caring for the family.

AND…

“The Divorce Hypothesis”
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The Divorce Hypothesis 

Section 3(2) In the case of an application by the wife or 
husband of the deceased, the court shall also, unless at 
the date of death a decree of judicial separation was in 
force and the separation was continuing, have regard 
to the provision which the applicant might reasonably 
have expected to receive if on the day on which the 
deceased died the marriage, instead of being 
terminated by death, had been terminated by a decree 
of divorce but nothing requires the court to treat such 
provision as setting an upper or lower limit on the 
provision which may be made by an order under 
section 2. (my emphasis)
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The deemed divorce test, is but one of the factors (albeit an 
important one) under Section 3 - see Re Krubert [1997] Ch 97. The 
result of the exercise does not provide a “divorce ceiling” for the 
level of reasonable financial provision. As Black J observed at Para 
242 

“I am struck by the force of the repeated observations in the 
decided authorities about the difference between divorce where 
there are two surviving spouses for whom to make provision and 
death where there is only one. It seems to be probable that this 
difference will not infrequently be reflected in greater provision 
being made under the 1975 Act than would have been made on 
divorce and that this may legitimately be so even where the estate 
is a relatively large one as it is here”. (P v G, P and P (Family 
Provision: Relevance of divorce provision) [2006] 1 FLR 431) 
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KEY SPOUSE CASES

Fielden v Cunliffe [2006] Ch 361 (1 year marriage) Wall LJ:

“Caution, however, seems to me necessary when considering the 
White v White cross check in the context of a case under the 1975 
Act. Divorce involves two living spouses, to each of whom the 
provisions of s.25 of the MCA 1973 apply. In cases under the 1975 
Act, a deceased spouse who leaves a widow, is entitled to 
bequeath his estate to whomsoever he pleases; his only statutory 
obligation is to make reasonable financial provision for his widow. 
In such a case, depending upon the value of the estate, the 
concept of equality may bear little relation to such provision”. 

Also helpful comments re relevance of short marriages
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Iqbal v Ahmed [2011] WTLR 1351, EWCA Civ 900
- Small Money case.
- Importance of Matrimonial Home.
- Good illustration of the greater provision under 1975 Act.

Lilleyman v Lilleyman [2012] Ch 225
- Ringfencing of pre-acquired assets.
- Importance of standard of living.
- Careful application of the ‘divorce hypothesis’ by a Chancery 

Judge.

Berger v Berger [2013] EWCA 1305
Life interest with power to advance capital may not be reasonable 
financial provision.
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Former Spouse 

Eligibility should be easy to determine. 

The claimant must not have married before the death of the deceased. 
Remarriage includes void or voidable marriages. 

Assuming that he/ she has not you must always ask whether an order has 
been made restricting an application:

Sections 15 and 15A of the 1975 Act read as follows:
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SECTION 15 

Section 15(1) on the grant of a decree of divorce, a decree of 
nullity of marriage or a decree of judicial separation or at any time 
thereafter the Court, if it considers it just to do so, may, on the 
application of either party to the marriage, order that the other 
party to the marriage shall not on the death of the applicant be 
entitled to apply for an order under Section 2 of the Act.

Section 15(3) where an order made under subsection 1 above on 
the grant of a decree of divorce or nullity of marriage has come 
into force with respect to a party to a marriage, then on the death 
of the other party to that marriage, the Court shall not entertain 
any application for an order under Section 2…..



If death does us part

Is a section 15 Order always fatal? 

Chekov v Fryer [2015] EWHC 1642 (Ch).
…any person (not being a person included in paragraph (a) or (b) 
above) to whom subsection (1A) applies...

S 1(1)(ba) is 

…a former spouse or former civil partner of the deceased, but not 
one who has formed a subsequent marriage or civil partnership

…that person may apply to the court for an order under section 2 
of this Act on the ground that the disposition of the deceased’s 
estate effected by his will or the law relating to intestacy, or the 
combination of his will and that law, is not such as to make 
reasonable financial provision for the applicant. 
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TIME LIMIT:

S.4: “An application for an order under s.2 of this Act shall not, 
except with the permission of the court, be made after the end of 
the period of six months from the date on which representation 
with respect to the estate of the deceased is first taken out (but 
nothing prevents the making of an application before such 
representation is first taken out)” – see Bhusate v Patel & Ors. 
[2019] EWHC 470 (Ch) and  Cowan v Foreman & Others [2019] 
EWHC 349 (Fam)
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PROCEDURE: 

CPR Parts 8 and 57 set out the key considerations:
NB evidence must be filed with the claim form, there is a ‘right to 
reply’.
Who to add as Defendants?
Choice of County Court or High Court.
Choice of Family or Chancery Division, widows’ claims usually 
proceed in Fam.
Are there other issues that are not suited to Part 8? Constructive 
Trust or PE?
Can one avoid duplication of claim forms? Bhusate v Patel & Ors. 
[2018] EWHC 2362 (Ch)



If death does us part

ISSUE BEFORE GRANT: 

CPR Part 57.16(3A) specifically enables a claimant to make a claim 
without having exhibited an official copy of a grant and enables a 
claimant in such a case to make a claim without naming a 
defendant and to apply for directions as to the representation of 
the estate. It will, one would think, be rare that such a course 
would be necessary or desirable as the beneficiaries will be 
Defendants in any event. 
NB: an order for representation of the estate in the proceedings is 

not the same as a grant.
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PRE-ACTION AND INTERIM APPLICATIONS
Early consideration should be given to: 
1. Registering the claim as a pending land action (unilateral 

notice or land charge);
2. The flip side of this is Williams v Seals 2014 EWHC 3708;
3. Seek undertakings that no part(s) of the estate will be 

distributed until resolution of any claims; 
4. Apply under CPR part 25 for a freezing injunction;
5. Pre-claim disclosure CPR Part 25.1(1)(g); 
6. Powers under 1975 Act sections 10, 11, 12 and 13 in relation 

to disposition or contracts made with the intention of 
defeating claims under the 1975 Act; 

7. Powers to remove personal representatives (or trustees) (CPR 
Part 57); 

8. Power to order an account and inventory.
9. Interim Provision but see Smith v Smith [2011] EWHC 2133
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COSTS

- At large in the proceedings.
- The importance of Part 36 
- The role of executors.
- Cost budgeting: CPR PD6E(5) below and F.

An order for the provision of costs budgets with a view to a costs 
management order being made may be particularly appropriate in 
the following cases:
…
applications under the Inheritance Provision for Family and 
Dependants) Act 1975;
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