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IN THE ZOOM PROCEEDINGS

BETWEEN:

Mr EZRA MACDONALD

Counsel

and

THE AUDIENCE

Whose Attendance Is Appreciated

____________________________________________

HOW TO CLAIM CONSTRUCTIVE DISMISSAL
____________________________________________

Constructive dismissal

95 Circumstances in which an employee is dismissed.

(1) For the purposes of this Part an employee is dismissed by his employer if (and, 
subject to subsection. . . , only if)

[. . .]

(c) the employee terminates the contract under which he is employed (with or without 
notice) in circumstances in which he is entitled to terminate it without notice by 
reason of the employer’s conduct

Short version

1. The  “normal”  approach  is  given  in  Kaur  v  Leeds  Teaching  Hospitals  NHS  Trust 

[2018] EWCA Civ 978, and involves asking the following questions:

(1) What was the most recent act or omission which was the employee says was 

the cause or trigger for the resignation?

(2) Has the employee affirmed the contract since that act or omission?
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(3) If not, was that act or omission itself a repudiatory breach of contract?

(4) If not, was it nevertheless part of a course of conduct comprising several acts 

and omissions which, viewed cumulatively, amounted to a repudiatory breach 

(i.e. a “last straw”)? If so, no separate consideration of previous affirmation is 

required

(5) Did the employee resign wholly, or partly, in response to that breach?

Maximising value

2. Bear  in  mind  the  statutory  cap:  s  124(1)  ERA  1996,  currently  £89,493  or  52 

weeks’ (actual, gross) pay, whichever is the lower. This does not apply if the reason 

for dismissal is (paraphrasing slightly):

(1) Health & safety activities: s 100 ERA 1996

(2) Whistleblowing: s 103A ERA 1996

(3) (or  selection  for  redundancy  on  those  bases  –  ss  105(3)  and  105(6A)  – 

unlikely be relevant to constructive dismissal cases)

3. It  is  not  uncommon  to  find  an  overlap  between  discrimination  and  constructive 

dismissal. Discrimination, if established, is a fundamental breach of the employment 

contract, entitling the employee to resign in response. 

4. That is particularly helpful to Claimant lawyers, because damages for discrimination 

are  to  be  assessed  using  normal  tortious  principles:  s  124  Equality  Act  2010  (& 

Explanatory notes, n 403).



3

5. The question “was  the dismissal discriminatory?”  is a separate question  from “what 

was the reason for the dismissal”: c.f. “the reason or, if more than one, the principal 

reason”  in  s  98(1)(a)  ERA  1996  &  the  “significant  influence”  test  in  Nagarajan  v 

London Regional Transport [1999] IRLR 572.

Was there a fundamental breach of contract by the employer?

6. The breach must be “fundamental”, i.e. repudiatory.

7. The most common  is a breach of  the  implied  term of  trust  and confidence. Has  the 

employer, without  reasonable  and  proper  cause,  conducted  itself  in  a way  likely  to 

destroy or seriously damage the relationship of trust and confidence? Malik v BCCI 

[1997] ICR 606

8. A breach of  the  implied  term of health and safety can be a fundamental breach, but 

won’t  necessarily  be  a  fundamental  breach:  Flatman  v  Essex  County  Council 

UKEAT/0097/20/BA (a breach of the Manual Handling Regulations 1992).

9. A  failure  to  deal with  grievances  “timeously  and  reasonably”  is  very  likely  to  be  a 

fundamental breach: WA Goold (Pearmak) Ltd v McConnell [1995] IRLR 516. 

10. NB  the  Tribunal  needs  to  look  at  whether  the  alleged  breach  was,  or  became, 

fundamental at any point during the time under scrutiny. If it had become fundamental 

by  a  certain  point,  the  employer’s  subsequent  actions  won’t  cure  it:  Bournemouth 

University v Buckland [2010] ICR 908.

11. And, again, discrimination will amount to a fundamental breach.
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12. Lastly, don’t forget Regulation 4(9) TUPE 2006 – where a relevant transfer involves 

or  would  involve  a  “substantial  change  in  working  conditions  to  the  material 

detriment of a person whose contract of employment is or would be transferred . . .”

13. We also need  to  consider  affirmation. Remember  that  the  employer’s  actions won’t 

turn a repudiatory breach into a nonrepudiatory breach: this is the Buckland principle. 

But that’s a separate question to the question of affirmation.

Affirmation

14. This is a difficult area, partly because there are now conflicting judicial dicta on the 

question of grievances and/or appeals, and how they relate to affirmation.

15. The first  is Kaur v Leeds Teaching Hospitals NHS Trust  [2018] EWCA Civ 978 (a 

useful case on how to approach constructive dismissal claims generally).   Kaur was 

handed down on 1 May 2018

16. The second is Folkestone Nursing Home v Patel [2019] ICR 273, also a decision of 

the Court of Appeal. Folkestone was handed down on 8 August 2018 and does not 

refer to Kaur. 

17. In Kaur, Underhill LJ said at para 63 that “exercising a right of appeal against what is 

said  to  be  a  seriously  unfair  disciplinary  decision  is  not  likely  to  be  treated  as  an 

unequivocal affirmation of the contract.”

18. In Folkestone, Sales LJ (as he then was) said that “if the employee exercises his right 

of appeal . . . it is obvious . . . that he is . . . asking and agreeing . . . to be treated as 

continuing to be employed”
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19. These  were  both  considered  in  Gordon  v  J  &  D  Pierce  (Contracts)  Ltd 

UKEATS/0010/20/SS, where the Tribunal at first instance had held that the Claimant 

affirmed  the  contract  by  engaging  in  the  grievance  procedure.  Lord  Summers  in 

Gordon thought that the two decisions are incompatible, but preferred Underhill LJ’s 

dictum. Paragraphs [22] – [24] of Gordon are worth reading. I think he is correct.

20. In  The  Phoenix  Academy  Trust  v  Kilroy  UKEAT/0264/19/AT  the  EAT  applied 

Folkestone,  although  Soole  J  also  observed  that  grounds  for  claiming  constructive 

dismissal might  arise  if  there was  “some  feature  of  the  employer’s  handling  of  the 

appeal which constitutes a . . . breach”.

21. What  is clear  is  that  the employee must “make up his  [her] mind whether or not  to 

resign soon after the conduct of which he complains.”

22. Mere  delay  isn’t  enough  to  constitute  affirmation,  but  affirmation  can  be  inferred 

from prolonged delay. It is all factsensitive: WE Cox Toner (International) Limited v 

Crook [1981] ICR 823 (NB this remains the leading case on affirmation).

23. Calling on the employer to perform its obligations is likely to constitute affirmation.

24. What if there is a good reason for the delay, such as an employee being on longterm 

sick leave?

25. In Mari v Reuters Ltd UKEAT/0539/13/MC precisely  this point  came up. Ms Mari 

was off sick with stress, anxiety and depression from May to October 2008 and again 

from 24 August 2010 until her resignation on 8 April 2012. 
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26. On 13 October 2010 she wrote a  letter saying  that she was considering her position 

but  was  not  well  enough  to  deal  with  the  situation  or  conduct  a  grievance.  Her 

evidence was that by this point her decision to leave had become settled.

27. During her sickness absence, she accepted sick pay until its expiry after 39 weeks in 

May 2011. She had sought referral to Occupational Health. She had asked for access 

to her emails. There were some other matters. She resigned on 8 April 2012. She said 

that she had been too ill to resign (the Tribuanl rejected this argument).

28. Unusually,  the Tribuanl  at  first  instance  dealt with  the  question  of  affirmation  as  a 

preliminary issue, and dismissed her claim, holding that she had affirmed the contract 

by a)  repeated  requests  for  and use of  email  access  to work email b)  acceptance of 

sick pay for 39 weeks c) requests to be considered for permanent health insurance and 

d)  discussions  at  a  disciplinary  meeting  and  a  welfare  meeting  which  referred  to 

continued employment. That was upheld on appeal.

Did the employee resign in response?

29. This should be a straightforward question, but it rarely is.

30. Note that a repudiatory breach of contract does not operate automatically to terminate 

the  contract.  This  applies  equally  to  employment  contracts  as  to  other  contracts: 

Société  Générale,  London  Branch  v  Geys  [2012]  UKSC  63.  The  party  seeking  to 

terminate must  notify  the  other  party  that  it  is  doing  so  in  clear  and  unambiguous 

terms (Geys at [57]).

31. The obvious solution: the resignation letter. The common pitfall is to cast the net too 

widely in drafting the resignation letter. 
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32. This  is  a  pitfall,  because  some  reasons will  yield  an  automatically  unfair  dismissal. 

But the Tribunal is looking for “the reason (or, if more than one, the principal reason) 

for the dismissal.” So the task is to:

(1) Foreground any automatically unfair reason for dismissal, and

(2) Check  carefully  for  any  element  of  discrimination  which  may  have  had  a 

significant influence on the dismissal.

The reason for the dismissal

33. The question “has  there been a constructive dismissal”  is distinct  from  the question 

“what is the reason for the dismissal?”

34. Some  reasons are potentially  fair:  redundancy, conduct,  capability, and “some other 

substantial  reason”.  A  careful  Respondent  will  always  plead  one  or  more  of  those 

reasons.

35. Many  reasons  are  automatically  unfair.  It  is worth  looking  at  ss  98B –  s  107 ERA 

1996. NB you are looking for a “sole or principal” reason. 

36. For illustration, an employee will be automatically unfairly dismissed if the principal 

reason  is a  reason connected with  the fact  that  the employee had  taken or sought  to 

take time off under s 57ZE ERA 1996, i.e. the right to take time off to accompany a 

woman  to  an  antenatal  appointment.  You  will  also  need  to  look  at  the  relevant 

regulation(s)  (in  that case, Regulation 29 Paternity and Adoption Leave Regulations 

2002/2788)

37. All rather timeconsuming but it is worth being aware of the territory.
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Discrimination

38. You are  looking  for an act of discrimination which has a “significant  influence” on 

the dismissal (Nagarajan). It is always worth expressly pleading it as such (if properly 

arguable).

39. In a “last straw” dismissal, does the “last straw” itself need to be discriminatory? No: 

Lauren de Lacey v Wechseln Limited t/a the Andrew Hill Salon UKEAT/0038/20/VP.

40. That also gives you a neat time limit argument: “old” acts of discrimination may be in 

time, even  though  the events  that  rendered  the constructive dismissal discriminatory 

were outside the primary limitation period.

Time limits

41. “Before  the  end  of  the  period  of  three months  beginning with  the  effective  date  of 

termination . . .”: s 111(2)(a) ERA 1996 (subject to ACAS EC extension, & subject to 

any “reasonably practicable” extension)

42. But note  that  the Effective Date of Termination  (“EDT”)  is  a  statutory construct.  It 

means  either  the  date  on  which  the  notice  expires;  or  the  date  on  which  the 

termination takes effect (if the contract is terminated without notice).

43. Remember  that  (as  in  Geys)  the  resignation  needs  to  be  communicated  to  be 

effective?

44. Horwood  v  Lincolnshire  County  Council  UKEAT/0462/11/RN  dealt  with  a  case 

where  the Claimant  resigned  by  letter  “with  immediate  effect”,  but  the Respondent 

said that the resignation would take effect from a later date. The EDT was the date on 

which the resignation was received, opened, and datestamped.
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45. If  the  employer  is  in  repudiatory  breach,  then  a  resignation  in  response  will  be 

acceptance of the breach: no question of the employer accepting or refusing to accept 

the resignation arises: Secretary of State for Justice v Hibbert UKEAT/0289/13/GE.

46. So it is always worth being precise about the EDT, and remembering that extensions 

on “reasonably practicable” grounds are hard to come by.

Settlement

47. From a Claimant perspective: best approached earlier rather than later.

48. It  is  sensible  to  seek  settlement  at  the  same  time  as  offering  resignation.  Further 

pressure  can  be  added  through  a  grievance  procedure  –  but  that  comes  with  the 

Folkestone health warning (above). 

49. “Protected  conversations”  won’t  help  where  discrimination  and/or  automatically 

unfair dismissals are being considered.

50. But it is likely that WP correspondence will be effective (because a claim can clearly 

be intimated).

51. Alternatively:  one  can  supply draft Grounds of Complaint. Effective,  but  expensive 

for the client.

52. An early approach also gives a higher potential claim for loss of earnings (because the 

employee  is unlikely yet  to have  found alternative employment) –  although NB  the 

risk of settlement at an undervalue, so clear client instructions are needed . . . 

53. . . . and gives the Respondent an opportunity to tie up loose ends through a settlement 

agreement.
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54. A  final  word:  pensions.  Does  your  client  have  the  benefit  of  a  defined  pension 

scheme? If so, approach with caution (and with the assistance of Counsel, if required).

EZRA MACDONALD

19 MAY 2021
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*20  Malik Appellant v Bank of Credit and Commerce
International S.A. (In Compulsory Liquidation) Respondents
Mahmud Appellant v Same Respondent

Positive/Neutral Judicial Consideration

Court
House of Lords

Judgment Date
12 June 1997

Report Citation
[1997] 3 W.L.R. 95
[1998] A.C. 20

House of Lords

Lord Goff of Chieveley , Lord Mackay of Clashfern , Lord Mustill , Lord Nicholls of Birkenhead and Lord Steyn

1997 Feb. 24, 25, 26; June 12

[Consolidated Appeals]

[On Appeal from Mahmud and Another v. Bank of Credit and Commerce International S.A.]

Employment—Contract of employment—Implied term—Employer in liquidation reputed to have acted fraudulently—Redundant
employees proving in liquidation for compensation for loss of employment prospects—Whether employer in breach of implied
obligation of good faith—Whether stigma damages recoverable under contract

The applicants were employees of a bank in respect of which provisional liquidators were appointed in July 1991. Shortly
thereafter it became widely known that the regulatory authorities considered that the bank's business had for a number of
years been carried on fraudulently. In October 1991 the provisional liquidators terminated the employment of both applicants
on grounds of redundancy. Neither applicant was thereafter able to obtain employment in the financial services industry,
allegedly because of the stigma attaching to him as a former employee of the bank, notwithstanding his innocence of any
wrongdoing. Each submitted a proof of debt in the liquidation claiming substantial sums as compensation for the alleged
stigma. Those proofs were rejected by the liquidators, and the applicants appealed to the judge, who held on a preliminary
issue, on the basis of a statement of facts agreed for those purposes, that the evidence in support of each claim failed to disclose
a reasonable cause of action or a sustainable claim for damages. The Court of Appeal dismissed the applicants' appeals.

On appeals by the applicants:-

Held, allowing the appeals,
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(1)  that there was an implied obligation on an employer that he would not carry on a dishonest or corrupt business, and if it
could be shown that it was reasonably foreseeable that in consequence of his corruption there was a serious possibility that
an employee's future employment prospects were handicapped, damages were recoverable for any such continuing financial
losses sustained; and that it made no difference if the employee only heard of the employer's conduct *21  after leaving the
employment (post, pp. 33A-B, 34F, 36B-D, 37B-C, 46D-E, 47H-48B).

Woods v. W. M. Car Services (Peterborough) Ltd. [1981] I.C.R. 666, E.A.T. ; Lewis v. Motorworld Garages Ltd. [1986] I.C.R.
157, C.A. and Imperial Group Pension Trust Ltd. v. Imperial Tobacco Ltd. [1991] 1 W.L.R. 589 approved .

Addis v. Gramophone Co. Ltd. [1909] A.C. 488, H.L.(E.) not followed .

(2)  That where a breach of contract gave rise to financial loss which on ordinary principles would be recoverable as damages
for breach of contract, such damages did not cease to be recoverable because they might also be recoverable in an action for
defamation (post, pp. 33A-B, 40D-E, 41E-F, 52G-53A).

Marbe v. George Edwardes (Daly's Theatre) Ltd. [1928] 1 K.B. 269, C.A. approved .

Herbert Clayton and Jack Waller Ltd. v. Oliver [1930] A.C. 209, H.L.(E.) considered .

Withers v. General Theatre Corporation Ltd. [1933] 2 K.B. 536, C.A. overruled in part .

Decision of the Court of Appeal [1996] I.C.R. 406 reversed .

The following cases are referred to in their Lordships' opinions:

 Addis v. Gramophone Co. Ltd. [1909] A.C. 488, H.L.(E.)
 Aerial Advertising Co. v. Batchelors Peas Ltd. (Manchester) [1938] 2 All E.R. 788
 Anglo-Continental Holidays Ltd. v. Typaldos Lines (London) Ltd. [1967] 2 Lloyd's Rep. 61, C.A.
 Brandt v. Nixdorf Computer Ltd. [1991] 3 N.Z.L.R. 750
 Clayton (Herbert) and Jack Waller Ltd. v. Oliver [1930] A.C. 209, H.L.(E.)
 Cointat v. Myham & Son [1913] 2 K.B. 220
 Foaminol Laboratories Ltd. v. British Artid Plastics Ltd. [1941] 2 All E.R. 393
 G.K.N. Centrax Gears Ltd. v. Matbro Ltd. [1976] 2 Lloyd's Rep. 555, C.A.
 Hadley v. Baxendale (1854) 9 Exch. 341
 Imperial Group Pension Trust Ltd. v. Imperial Tobacco Ltd. [1991] 1 W.L.R. 589; [1991] I.C.R. 524; [1991] 2 All E.R. 597
 Lewis v. Motorworld Garages Ltd. [1986] I.C.R. 157, C.A.
 Lonrho Plc. v. Fayed (No. 5) [1993] 1 W.L.R. 1489; [1994] 1 All E.R. 188, C.A.
 Marbe v. George Edwardes (Daly's Theatre) Ltd. [1928] 1 K.B. 269, C.A.
 Maw v. Jones (1890) 25 Q.B.D. 107, D.C.
 Norton Tool Co. Ltd. v. Tewson [1973] 1 W.L.R. 45; [1972] I.C.R. 501; [1973] 1 All E.R. 183, N.I.R.C.
 O'Laoire v. Jackel International Ltd. (No. 2) [1991] I.C.R. 718, C.A.
 Scally v. Southern Health and Social Services Board [1992] 1 A.C. 294; [1991] 3 W.L.R. 778; [1991] I.C.R. 771; [1991]

4 All E.R. 563, H.L.(N.I.)
 Spring v. Guardian Assurance Plc. [1995] 2 A.C. 296; [1994] 3 W.L.R. 354; [1994] I.C.R. 596; [1994] 3 All E.R. 129,

H.L.(E.)
 Vivian v. Coca-Cola Export Corporation [1984] 2 N.Z.L.R. 289
 Vorvis v. Insurance Corporation of British Columbia (1989) 58 D.L.R. (4th) 193
 Whelan v. Waitaki Meats Ltd. [1991] 2 N.Z.L.R. 74
 Withers v. General Theatre Corporation Ltd. [1933] 2 K.B. 536, C.A.
 Woods v. W. M. Car Services (Peterborough) Ltd. [1981] I.C.R. 666, E.A.T. *22

The following additional cases were cited in argument:

 Banque Bruxelles Lambert S.A. v. Eagle Star Insurance Co. Ltd. [1997] A.C. 191; [1996] 3 W.L.R. 87; [1996] 3 All E.R.
365, H.L.(E.)

http://uk.westlaw.com/Document/I098EDA80E42911DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)
http://uk.westlaw.com/Document/IE08C00A0E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)
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Appeal from the Court of Appeal.

These were consolidated appeals by leave of the House of Lords (Lord Goff of Chieveley, Lord Mustill and Lord Steyn) dated
16 January 1996 by the applicants, Raihan Nasir Mahmud and Qaiser Mansoor Malik, from the judgment dated 9 March 1995
of the Court of Appeal (Glidewell, Morritt and Aldous L.JJ.) dismissing their appeals from the judgment dated 16 February
1994 of Evans-Lombe J. By that judgment on a preliminary issue Evans-Lombe J. upheld decisions dated 21 May 1993 of the
provisional liquidators of the defendants, Bank of Credit and Commerce International S.A. ('B.C.C.I.'), rejecting proofs of debt
by the applicants claiming damages for breach of contract by way of *23  compensation for the alleged stigma attaching to
them as former employees of B.C.C.I.

The facts are stated in their Lordships' opinions.

Lord Mackay of Clashfern L.C. left office on 2 May 1997.

Eldred Tabachnik Q.C. and Andrew Stafford for the applicants. It is common ground that into each of the contracts of employment
there is implied a term that the employer will not, without reasonable and proper cause, conduct itself in a manner calculated
or likely to destroy or seriously damage the relationship of confidence and trust between employer and employee: see Woods
v. W. M. Car Services (Peterborough) Ltd. [1981] I.C.R. 666 , 670; Lewis v. Motorworld Garages Ltd. [1986] I.C.R. 157 and
Imperial Group Pension Trust Ltd. v. Imperial Tobacco Ltd. [1991] I.C.R. 524 , 533C-E. A breach of the term may arise (1)
where the employer commits an act which is directed at the particular employee, such as calculated victimisation; or (2) where,
without good cause, the employer engages in conduct which, viewed objectively, is likely seriously to damage the relationship
of employer and employee. The present case involves conduct of the second type.

The implied term operates to inhibit the unfair exploitation by the employer of his employee. For the importance of this term,
see the dicta of Broussard J. and Kaufman J. in Foley v. Interactive Data Corporation (1988) 254 Cal.Rptr. 211, 246, 253.
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The Court of Appeal held, obiter, that it was a necessary ingredient of any breach of this term that the employee was aware of the
employer's misconduct while still in the employment. This is incorrect: see Boston Deep Sea Fishing and Ice Co. v. Ansell (1888)
39 Ch.D. 339 . The introduction of knowledge as a necessary ingredient of a cause of action would have the effect of rewriting
the law on limitation for breach of contract. A cause of action in contract accrues upon breach. On the Court of Appeal's analysis,
this could be at any time during the employee's continued employment. Thus, by a side wind, an amendment is thereby effected
to section 14A of the Limitation Act 1980 (as amended by the Latent Damage Act 1986 ), which is confined to claims in tort.

By operating the business in a corrupt and dishonest manner B.C.C.I. acted in breach of the implied obligation of good faith.
Where an employer has acted in breach of that obligation the commonsense reaction is that he has committed a repudiatory
breach of the obligation, and that the employee has accepted that breach as discharging him from further performance.

The applicants only seek to recover damages for the pecuniary losses which flow from an anterior breach of the implied term
of good faith. These losses are recoverable because they are a natural and probable consequence of the breach. If the rule in
Addis v. Gramophone Co. Ltd. [1909] A.C. 488 does prevent the applicants from seeking to recover such damages, then the
House of Lords should depart from that decision.

It is inherent in the Court of Appeal's decision that no goodwill attaches to the experience and skill of an employee. This is
contrary to the experience of employers, who value skilled and experienced employees and *24  exact covenants in restraint
of trade from employees in order to prevent them from exploiting the goodwill which adheres to them. The skill and experience
of an employee have a value just as much as the customer connection of a business and if his capacity to exploit his skill and
experience is impaired by reason of his employer's breach of contract, the pecuniary losses which flow from that breach are
equally recoverable.

It is unnecessary to establish that B.C.C.I.'s breach was repudiatory in its nature. Nevertheless, when considering an employer's
conduct directed towards third parties it may be useful to have repudiation in mind. This is because if the employee is entitled
to treat a breach as repudiatory in its nature, he will be able to leave his job free from the shackles of a covenant in restraint of
trade. If the employee could only resign in response to his employer's conduct, he would be bound by such covenants, on the
principle of General Bill Posting Co. Ltd. v. Atkinson [1909] A.C. 118 .

The implied term of mutual trust and confidence is the appropriate term of the contract to cover not only conduct directed
towards an employee but also conduct directed towards third parties. It is a term which is flexible in its nature and which is
intended to cover the multitude of circumstances in which the employer's right to manage has to be balanced with the employee's
right not to be unfairly exploited by his employer.

Strictly speaking it is unnecessary to formulate a separate implied term to take account of conduct directed towards third parties.
This is because if conduct directed towards third parties can be a breach of the implied term of mutual trust and confidence,
it follows that the formulation of such a separate implied term is only really an aspect of the wider term. This was how the
case was argued at first instance.

Nevertheless, since the implied term of mutual trust and confidence can be breached both by conduct directed towards the
employee and by conduct which is directed towards third parties, it may be helpful to express it in a form which focuses
exclusively upon the particular element which is present in the present case. On this basis, the implied term of mutual trust
and confidence can be expressed as follows: 'The employer will not, without reasonable and proper cause, so conduct itself
in its dealings with third parties as to destroy or seriously damage the relationship of trust and confidence between employer
and employee.'

The purpose of this implied term is to limit the employee's obligation to give loyal service to his employer. He cannot be
expected to give such service when the employer is improperly conducting itself in a manner which evinces an intention on
the part of the employer not to observe the limits of the bargain. Improper conduct which will seriously harm the employee's
capacity to earn his living once the employment has come to an end is an example of such conduct. This is because both parties
have contracted on the footing that the employment may come to an end upon the giving of a few weeks' notice. The terms
of the contract expressly contemplate the return of the employee to the labour market, and it is not part of the bargain that the
employer may, through improper conduct, impair the employee in obtaining re-employment. The employee is entitled to be
returned to the labour market fit for re-employment, 'fair wear and tear accepted.' [Reference was made to  Banque Bruxelles
Lambert S.A. v. Eagle Star Insurance Co. Ltd. [1997] A.C. 191  , 212E-F.] To conclude that the purpose of the implied term is
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to protect the employee from damage directly caused by the employer's misconduct gives effect to the limit of the employee's
obligation to give service.

In more general terms, it may be said that the purposes of a contractual term are (a) to identify the promisor's primary obligation,
and (b) to secure the promisee's performance by the promisor's agreement to respect the limits of the bargain and to keep the
promisee free from that damage which is the natural and probable consequence of the promisor's non-performance. In this
respect, the promisor's acceptance of the secondary obligation to pay damages for breach is part of the consideration for the
contract. As was stated by Bridge L.J. in G.K.N Centrax Gears Ltd. v. Matbro Ltd. [1976] 2 Lloyd's Rep. 555 it is to be inferred
that a contracting party has agreed to bear the risk of damage which is the natural and probable consquence of its breach.

The secondary obligation to pay damages for breach of a primary obligation itself arises by implication of law: see Photo
Production Ltd. v. Securicor Transport Ltd. [1980] A.C. 827 , 848-849.

It is possible to spell out the primary obligation in conjunction with the secondary obligation as follows: 'The employer will
not, without reasonable and proper cause, so conduct itself in its dealings with third parties as to destroy or seriously damage
the relationship of trust and confidence between employer and employee. In the event of default by the employer, it will pay
those damages which are the natural and probable consequences of that default.'

If being placed at a handicap on the labour market is a natural and probable consequence of B.C.C.I's breach, the implied
obligations of the employer come very close indeed to the amended implied term which can be derived from B.C.C.I.'s printed
case. It is, however, slightly too wide. It should be formulated as follows: 'The employer will not, without reasonable and proper
cause, so conduct itself in its dealings with third parties as to destroy or seriously damage the relationship of trust and confidence
between employer and employee, and thereby affect the employee's future employment prospects.'

If it is incorrect that the implied term of mutual trust and confidence is the appropriate term, then there is an implied term in
the contract of employment in the terms which have just been stated.

As to Addis v. Gramophone Co. Ltd. [1909] A.C. 488 , the rule in Addis is that an employee dismissed in breach of contract
may not recover compensation (a) for injury to his feelings, (b) for the manner of his dismissal, or (c) for the loss he may
sustain from the fact that his having been dismissed of itself makes it more difficult for him to obtain fresh employment: see
per Lord Loreburn L.C. at p. 491.

The rule is based upon a number of separate principles. (a) In an action framed in contract, the quantum of damages may not
include aggravated or exemplary damages. (b) An employee is entitled to be put in the position he would have been in had the
contract been properly performed. (c) An employer is entitled to perform his obligations in a manner which is least onerous to
him. (d) The damages recoverable by an employee must be damages which were in fact caused by the breach.
  *26
Thus, since an employer may not be forced to continue to employ his employee (save in certain exceptional circumstances), it
is always open to the employer to terminate that relationship by giving the notice required by the contract of employment. A
summary dismissal may be carried out harshly and may occasion great distress, but the harshness and the distress do not add
anything to the value of the employee's claim for breach of the contractual term as to notice. Nor does a handicap on the labour
market which results from 'the fact of the dismissal itself' add to this claim. Since the employer was entitled to fulfil his contract
in the way least onerous to him, he could have elected to terminate by giving due notice. In this event, the employee would have
been in the same position. Thus it could not be said to be damage flowing from the breach. On Lord Loreburn L.C.'s hypothesis,
if Mr. Addis were to be put in the position he would have been in had the contract been properly performed (i.e. dismissed with
notice), he would still be thrown onto the labour market and would still encounter difficulty in obtaining fresh employment.

The dictum of Lord Loreburn L.C., at p. 490, that it signified nothing in that case whether the claim was to be treated as for
wrongful dismissal or not, is not authority for the proposition that every repudiatory breach of a contract of employment gives
rise to the same damages as for dismissal without notice. To do so would be to treat every breach as a failure to give contractual
notice, and would produce startling results. The law which lay behind the rule in Addis v. Gramophone Co. Ltd. and which
was regarded by Lord Loreburn L.C., at p. 491, as being 'too inveterate to be now altered' is to be found in the line of cases
including the decisions in Beckham v. Drake (1849) 2 H.L.Cas. 579 and Emmens v. Elderton (1853) 13 C.B. 495 . Neither of
these cases supports the proposition that pecuniary losses which are a natural and probable consequence of a breach of contract
of employment are irrecoverable. Beckham v. Drake does, however, exclude the possibility of recovering general damages for
'personal inconvenience and personal suffering' following the dismissal of the plaintiff.
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The content and tenor of the other speeches delivered in Addis are consistent with the following contentions. (a) General damages
for intangible injuries, such as distress, or for injury arising from the manner of the dismissal, are not recoverable: per Lord
James, at p. 492, per Lord Atkinson, at p. 493, per Lord Gorell, at p. 501, per Lord Shaw, at p. 504. Damages for breach of a
contract of employment are to be assessed by reference to ordinary principles of remoteness and causation: per Lord Atkinson,
at pp. 494-495, per Lord Gorell, at p. 501.

In two categories of case the rule in Addis v. Gramophone Co. Ltd. has not been held to exclude the recovery of damages. (a)
There has been a number of cases in which recovery of damages has been permitted where the object of the contract was to
confer upon the employee a particular benefit: see Herbert Clayton and Jack Waller Ltd. v. Oliver [1930] A.C. 209 and Wilson
v. United Counties Bank [1920] A.C. 102 . (b) The courts have also recognised the recoverability of pecuniary losses resulting
from damage to reputation: see Aerial Advertising Co. v. Batchelors Peas Ltd. (Manchester) [1938] 2 All E.R. 788 ; Foaminol
Laboratories Ltd. v. British Artid Plastics Ltd. [1941] 2 All E.R. 393 ;  Anglo-Continental Holidays Ltd. v. Typaldos Lines
(London) Ltd. [1967] 2 Lloyd's Rep. 61  and G.K.N. Centrax Gears Ltd. v. Matbro Ltd. [1976] 2 Lloyd's Rep. 555 .

The cases subsequent to Addis v. Gramophone Co. Ltd. [1909] A.C. 488 in which a remedy has been denied to the employee
may be rationalised as examples of claims which offended against one of the limbs of the rule in Addis. Thus, there are (a)
claims for distress and injury to feelings resulting from the employer's wrongful dismissal ( Bliss v. South East Thames Regional
Health Authority [1987] I.C.R. 700 ; British Guiana Credit Corporation v. Da Silva [1965] 1 W.L.R. 248 ; Vivian v. Coca-
Cola Export Corporation [1984] 2 N.Z.L.R. 289 and O'Laoire v. Jackel International Ltd. (No. 2) [1991] I.C.R. 718 ) and (b)
claims for damages to reputation said to result from the manner of the dismissal ( O'Laoire v. Jackel International Ltd. (No. 2)
[1991] I.C.R. 718 ) and (b) claims for damages to reputation said to result from the manner of the dismissal O'Laoire v. Jackel
International Ltd. (No. 2) [1991] I.C.R. 718 , 724B and Vivian v. Coca-Cola Export Corporation [1984] 2 N.Z.L.R. 289 ).

In Withers v. General Theatre Corporation Ltd. [1933] 2 K.B. 536 the court interpreted Herbert Clayton and Jack Waller Ltd. v.
Oliver [1930] A.C. 209 in a restrictive way which was unwarranted. The court concluded that the earlier case had decided it was
beyond the competence of the jury to take into account damages to an existing reputation when considering its award: see per
Scrutton L.J., at p. 547. But Herbert Clayton and Jack Waller Ltd. v. Oliver [1930] A.C. 209 did not decide that damages to an
existing reputation were irrecoverable. It decided that the damage caused by the loss of publicity was recoverable, and drew no
distinction between different types of damage caused by the loss of publicity. Withers v. General Theatre Corporation [1933]
2 K.B. 536 is inconsistent with the earlier decision of the Court of Appeal in Marbe v. George Edwardes (Daly's Theatre) Ltd.
[1928] 1 K.B. 269 , where it was held that the plaintiff was entitled to damages for injury to her reputation: see per Bankes
L.J., at p. 281, and per Atkin L.J., at p. 288.

In addition to those types of case in which the rule in Addis has now been applied, there are a number of situations in which
the law grants a compensatory remedy. Thus, in cases of unfair dismissal, the industrial tribunal has the power to make a
compensatory award in appropriate cases reflecting the employee's handicap on the labour market as a result of the manner of
his dismissal: see Norton Tool Co. Ltd. v. Tewson [1973] 1 W.L.R. 45 , 50, per Sir John Donaldson. For recent cases in tort
where the successful plaintiff employee could equally well have sued in contract for being placed at a handicap on the labour
market by his employer: see Smith v. Manchester Corporation (1974) 17 K.I.R. 1 and Spring v. Guardian Assurance Plc. [1995]
2 A.C. 296 , 339-340, 353-354.

If, as B.C.C.I. contends, the rule in Addis v. Gramophone Co. Ltd. [1909] A.C. 488 excludes claims for pecuniary loss resulting
from a breach of contract, then it would be anomalous and would produce results which were arbitrary and contrary to principle,
for (a) it is contrary to principle that a person who has been the victim of a breach of contract which directly causes pecuniary
loss should be left without an effective remedy: 'ubi ius ibi remedium;' (b) it is illogical that pecuniary losses which are the
result of damage to reputation should be recoverable by a company, firm or sole trader and yet irrecoverable by an employee;
(c) it is anomalous that damages for his handicap in the labour market should be recoverable by an employee who suffered
personal injury and yet be irrecoverable by an employee who is at an equal handicap by reason of a breach of contract which
causes only financial injury; (d) it is anomalous that loss of a similar type should be  *28  recoverable within proceedings for
unfair dismissal and yet irrecoverable in claims for breach of contract of employment; and (e) it is illogical that an ex-employee
whose reputation is damaged by a negligently prepared reference should be able to recover, both in contract and tort, damages
for the losses he sustains, whilst an employee who is placed in an identical position on the labour market as a direct result of
his employer's breach of contract should not. It follows that there is no reason founded in principle why an employee whose
capacity to obtain remunerative employment and give valuable service would be damaged by his employer's breach of contract
should be denied the right to recover damages reflecting the pecuniary losses which he has sustained by reason of that breach.
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There are powerful considerations of policy which lead to the conclusion that, subject to proof, the applicants should be permitted
to recover the damages which they claim. (a) To find in favour of the applicants would not increase the scope of the primary
obligations imposed upon B.C.C.I., since it has conceded the existence of the implied term of good faith. Allowing the appeal
only affects the secondary obligation imposed by law upon the contract-breaker by requiring it to compensate the victim for
the direct pecuniary consequences of that breach. (b) The practical significance of the implied term of good faith as a means of
inhibiting unfair exploitation of an employee would be reinforced by deciding that an employer is obliged to pay damages for
the pecuniary losses resulting directly from his contractual misconduct.

Patrick Elias Q.C. and Christopher Jeans for B.C.C.I. The applicants seek to rely on two alleged terms: (i) the duty on the
employer not to conduct his business in a manner calculated or likely to destroy or seriously damage the relationship of trust and
confidence ('the wide term'), and (ii) the duty not to conduct his business in a wrongful way which may affect the employee's
future employment prospects ('the narrow term').

As to the narrow term, the only issue is whether the term exists. If it does, on the assumed facts the loss would be recoverable,
under one of the exceptions to Addis v. Gramophone Co. Ltd. [1909] A.C. 488 , as constituting the very damage which the
term was designed to prevent.

The issue, therefore, is simply whether this term can properly be implied. The answer is in the negative for the following reasons.
(i) It is not generally in the employer's interest to promote or protect the employee's prospects of employment with another
employer. By contrast, it is in the employee's interest for his prospects to be promoted. Since the interests are conflicting neither
the 'officious bystander' or the 'business efficacy' test can properly be invoked to justify the implication of the term. (ii) The term
cannot properly be implied as an incident of every employment relationship. It is not the purpose of the employment contract
to foot the employee for other work with competing employers; contrast apprenticeship contracts. Indeed, employers seek by
various devices, for example, restrictive convenants, to prevent this. (iii) The possibility of loss *29  defines the existence of
the term to be implied. It is ex post facto rationalisation in the context of contract to define the term by reference to the damage.
The question is not whether it is desirable to protect against this loss; it is whether it is necessary to imply such a term. (iv) The
fact that the conduct must be wrongful means it involves a breach of either the criminal law or the civil law. The former involves
a duty to no one, the latter a duty to specific parties. If this implied term exists, its effect is significantly to extend the category
of persons who can complain of breach of the duty. (v) Other parties, for example, dealers, suppliers or subcontractors, may be
equally stigmatised by the employer's conduct yet they would not be able to recover. If the term is defined by the possibility of
loss, it is difficult to see why employees should be treated as a special case. (vi) 'Wrongful' conduct includes negligent conduct.
Can an employee who is employed by a company which is so negligently run that it faces bankruptcy allege a breach of this
term? Presumably he can, since the employee may well be sigmatised by association with a failed company.

It has been suggested that the narrow term is simply an application of the wider term. This is not so. The wider term is a
manifestation of the principle in MacKay v. Dick (1881) 6 App.Cas. 251 , that one is not to frustrate the objective of the contract
and make it in practice impossible to perform. Certain conduct may not fall into that category and yet may result in 'stigma' loss,
for example, where an employee is deliberately kept away from any wrongdoing. Further, the wider term does not necessarily
involve the commission of wrongful acts; such acts are required under this narrow formulation.

The only circumstance where the employer has an obligation in respect of the employee's future employment is where he
specifically undertakes an obligation in respect of it. Thus, in supplying a reference, he is under an implied contractual duty to
take reasonable care: see Spring v. Guardian Assurance Plc. [1995] 2 A.C. 296 .

As to the wide term, there are five issues to be determined. (i) What is the scope of the term and did the conduct of the employers
constitute a breach? (ii) If so, was the 'stigma' damage caused by the breach? (iii) If so, is it damage which is recoverable as a
matter of law, or is it, in the light of Addis v. Gramophone Co. Ltd. [1909] A.C. 488 , (a) of a kind for which the law will not
grant relief in an employment contract; and (b) in any event too remote? (iv) If 'stigma' damages are not recoverable, is the only
bar to relief the Addis decision? (v) If so, is it appropriate for the House of Lords to reverse Addis ?

As to (i), in order to constitute a breach of the implied terms of trust and confidence (a) the conduct must in every case be
conduct of an employer as employer (and not in some other capacity) involving treatment of the employee; and (b) the conduct
must, also, in a case where the only conduct relied upon his conduct undermining the personal relationship itself (but not where
other conduct adverse to the employee is relied upon, such as improperly exercising pension discretions), be known to the
employee, and accepted by the employee as undermining the trust and confidence in fact. As regards (a), there is no authority
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supporting the proposition that generalised conduct of the employer can constitute a breach of this term. Furthermore, the effect
is in practice significantly to *30  undermine the principle that if the employer breaks A's contract only A can complain. On
the applicants' case, the employer's treatment of employee A may justify employee B's also alleging a breach of a duty of trust
and confidence, even though B is not involved.

If such conduct does entail a breach of the general duty, it is a breach in the case of every employee and not merely those who are
stigmatised in the job market. Every employee would be entitled, if the breach were serious, to treat himself as constructively
dismissed. The applicants are not entitled at this stage to distinguish themselves from the generality of employees in this regard
by relying on new facts to place themselves in a special category. The facts and matters on which they rely have been the subjects
of the agreed assumptions of fact from the outset of these proceedings. If they say that the duty is owed to them, but not to
others, because they have suffered loss, this involves a reformulation of the implied term in a way which is unsustainable.

As to (b), it would be ludicrous if the employee could claim a breach of contract merely because objectively viewed the conduct
was calculated or likely to destroy trust and confidence if in fact it did not do so. Indeed the employee might even approve of
the conduct, for example, an employer who infringes sanctions orders in order to save the business.

As to (ii), if the argument concerning knowledge and acceptance is correct, it is clear that the loss does not flow from the breach.
Assume two employees, A and B, of equal status and seniority. A treats the conduct as undermining trust and confidence, B
does not. There is a breach in A's case but not in B's case. However, the stigma loss is identical in each case. The loss does not,
therefore, flow from the breach; it arises whether or not there is a breach.

As to (iii), the issue raises a number of sub-questions. (a) What did Addis decide? (b) Assuming Addis did originally preclude
loss of this kind in principle, does the claim fall within any of the exceptions to Addis which the courts have subsequently
developed? (c) Does the claim now made circumvent the Addis principle? (d) Assuming that either Addis was merely trying
to establish a remoteness principle, or that it can be circumvented, is stigma loss in any event too remote in relation to the
breach of contract.

On the ambit of the decision, it prevents recovery of moneys for handicap on the market beyond the notice period, whether
arising from breach or the manner of breach in a case of wrongful dismissal or any other case. The House of Lords held that
this was not in principle the kind of loss recoverable in an employment context for policy reasons: see Watts v. Morrow [1991]
1 W.L.R. 1421 and Vivian v. Coca-Cola Export Corporation [1984] 2 N.Z.L.R. 289 . The decision can also be justified on
traditional remoteness principles and has indeed been so explained in Canada: see Vorvis v. Insurance Corporation of British
Columbia (1989) 58 D.L.R. (4th) 193, 212.

On the question of whether the claim falls within any of the exceptions subsequently developed, the answer is in the negative.
The cases where damages for harming reputation, causing stress or vexation, etc., have been awarded are all cases where the
purpose or object of the contract was to protect or enhance reputation or prevent stress or vexation. In the *31  employment
context Spring v. Guardian Assurance Plc. [1995] 2 A.C. 296 falls into this category. In that case the House of Lords recognised
that there is a contractual duty on an employer to take care in providing a reference. The damage to employment prospects
resulting from such a breach is the very loss which the term is designed to prevent. The cases in which a business may recover for
possible damage to its goodwill, for example, Anglo-Continental Holidays Ltd. v. Typaldos Lines (London) Ltd. [1967] 2 Lloyd's
Rep. 61 and G.K.N Centrax Gears Ltd. v. Matbro Ltd. [1976] 2 Lloyd's Rep. 555 , are also inapplicable, since (a) the purpose of
the contract is either to promote goodwill ( Aerial Advertising Co. v. Batchelors Peas Ltd. (Manchester) [1938] 2 All E.R. 788
) or to facilitate the performance of contracts with third parties (the Anglo-Continental case and the G.K.N. Centrax case), and
by contrast, the purpose of the implied term relied upon here is to facilitate the employment relationship, not the relationship
with third parties; and (b) in any event goodwill is an established proprietary interest which the employer is entitled to protect.

The applicants' claim circumvents Addis for three reasons. (a) Addis applies only to cases of wrongful dismissal; alternatively (b)
Addis is inapplicable where the employee is relying on a term other than the notice term; or (c) Addis does not cover pecuniary
loss resulting from stigma by association, as distinct from damage to reputation per se. None of the foregoing constitutes a
proper basis for distinguishing the decision.

As to (a), Lord Loreburn L.C. expressly stated that the principle applied whether or not the breach was a wrongful dismissal or
some other breach. Moreover, it would be absurd to say that the employees who leave in response to the breach cannot recover
stigma compensation whereas the employee who remains can do so. As to (b), in effect this is driving a coach and four through
Addis. In virtually every case it would be possible to recast the oppressive 'manner' of dismissal, which in Addis the House of
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Lords held was not a ground for claiming damages, as an independent breach of the separate duty not to undermine trust and
confidence in the employment relationship. As to (c), the decision was concerned with pecuniary loss: see [1909] A.C. 488-489 .

As to (iv), if Addis can be distinguished, stigma loss is in any event too remote. In Banque Bruxelles Lambert S.A. v. Eagle Star
Insurance Co. Ltd. [1997] A.C. 191 the House of Lords confirmed that in determining what loss was recoverable for breach of
an implied term it was necessary to focus on the obligations undertaken. In this case (and unlike the term in Spring v. Guardian
Assurance Plc. [1995] 2 A.C. 296 ) the implied duty of trust and confidence is not designed to deal with the employee as an
applicant for employment on the job market; it is only intended to deal with his situation as an employee. Further, the loss does
not flow from the breach of the duty of trust and confidence itself but only from the particular manner in which that duty is
infringed in this case.

Accordingly, even if Addis v. Gramophone Co. Ltd. [1909] A.C. 488 is distinguishable, or merely defines a remoteness principle,
the stigma loss is in any event too remote in the present case. It follows that Addis is not the only bar to relief.

As to (v), it would be inappropriate for the House of Lords to reverse the decision in Addis for the following reasons. The
decision has stood for *32  some 90 years and has been consistently followed by the Court of Appeal and lower courts. It has
been followed and applied twice by the Supreme Court of Canada, in Peso Silver Mines Ltd. v. Cropper [1966] S.C.R. 673 and
Vorvis v. Insurance Corporation of British Columbia, 58 D.L.R. (4th) 193. It has been applied in Australia (see Thorpe v. South
Australian National Football League (1974) 10 S.A.S.R. 17 ) and New Zealand (see Vivian v. Coca-Cola Export Corporation
[1984] 2 N.Z.L.R. 289 and Brandt v. Nixdorf Computer Ltd. [1991] 3 N.Z.L.R. 750 ), although the New Zealand High Court in
Whelan v. Waitaki Meats Ltd. [1991] 2 N.Z.L.R. 74 was prepared to depart from it, at least on the issue of damages for distress
(which does not arise in the present case). The courts of the United States appear to apply the same principle, on occasion by
express reference to Addis: see, for example, Sinclair v. Positype Corporation of America (1933) 261 N.Y.S. 900 .

The rule in Addis v. Gramophone Co. Ltd. [1909] A.C. 488 has the practical advantage that it enables the employer's liabilities
upon termination of a contract to be ascertained with certainty. This is desirable in itself and must contribute to the early
resolution of disputes, which is recognised as being of particular importance in the employment field. The reversal of the decision
would lead to an enormous proliferation of claims, not least in the industrial tribunals, which now have contract jurisdiction
where employment has terminated. There are very few dismissals, at least where the ground is misconduct or incompetence
(and even redundancy where selection is on the basis of ability), where the employee could not allege that his job prospects
had suffered as a result of dismissal or the way in which it was carried out. If the decision were reversed the allegation would
be made in almost every case.

Allowing such claims would place major new burdens on employers, both in meeting the claims and in contesting uncertain
litigation about quantum. The problem of litigation would be exacerbated by the absence of any system of payment into court
in the industrial tribunal to protect the employer against over-ambitious applicants. Finally, if Addis is to be reversed, this ought
to be done by legislation, not by the courts. [Reference was also made to Hadley v. Baxendale (1854) 9 Exch. 341 ; Western
Excavating (E.C.C.) Ltd. v. Sharp [1978] Q.B. 761 and Wilson v. United Counties Bank Ltd. [1920] A.C. 102 .]

Tabachnik Q.C. in reply referred to Post Office v. Roberts [1980] I.R.L.R. 347 ; Banque Bruxelles Lambert S.A. v. Eagle Star
Insurance Co. Ltd. [1997] A.C. 191 ; Addis v. Gramophone Co. Ltd. [1909] A.C. 488 ; Spring v. Guardian Assurance Plc.
[1995] 2 A.C. 296 ; Hadley v. Baxendale (1854) 9 Exch. 341 ; G.K.N. Centrax Gears Ltd. v. Matbro Ltd. [1976] 2 Lloyd's Rep.
555 ; Anglo-Continental Holidays Ltd. v. Typaldos Lines (London) Ltd. [1967] 2 Lloyd's Rep. 61 ; Dunk v. George Waller &
Son Ltd. [1970] 2 Q.B. 163 ; Herbert Clayton and Jack Waller Ltd. v. Oliver [1930] 2 A.C. 209 ; Marbe v. George Edwardes
(Daly's Theatre) Ltd. [1928] 1 K.B. 269 and Vivian v. Coca-Cola Export Corporation [1984] 2 N.Z.L.R. 289 .

Their Lordships took time for consideration. *33  12 June. Lord Goff of Chieveley.

My Lords for the reasons given in the speeches to be delivered by my noble and learned friends, Lord Nicholls of Birkenhead
and Lord Steyn, which I have read in draft and with which I agree, I would allow these appeals.

Lord Mackay of Clashfern.

My Lords, I have had the privilege of reading in draft the speeches prepared by my noble and learned friends, Lord Nicholls of
Birkenhead and Lord Steyn. I agree that this appeal should be allowed for the reasons that they give.
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Lord Mustill.

My Lords, for the reasons given in the speech to be delivered by my noble and learned friend, Lord Steyn, which I have read
in draft and with which I agree, I would allow this appeal.

Lord Nicholls of Birkenhead.

My Lords, this is another case arising from the disastrous collapse of Bank of Credit and Commerce International S.A. in the
summer of 1991. Thousands of people around the world suffered loss. Depositors lost their money, employees lost their jobs.
Two employees who lost their jobs were Mr. Raihan Nasir Mahmud and Mr. Qaiser Mansoor Malik. They were employed by
B.C.C.I. in London. They claim they lost more than their jobs. They claim that their association with B.C.C.I. placed them at
a serious disadvantage in finding new jobs. So in March 1992 they sought to prove for damages in the winding up of B.C.C.I.
The liquidators rejected this 'stigma' head of loss in their proofs. Liability for notice money and statutory redundancy pay was
not in dispute.

Mr. Mahmud had worked for the bank for 16 years. At the time of his dismissal he was manager of the bank's Brompton Road
branch. Mr. Malik was employed by the bank for 12 years. His last post was as the head of deposit accounts and customer
services at B.C.C.I's Leadenhall branch. On 3 October 1991 they were both dismissed by the provisional liquidators, on the
ground of redundancy.

Mr. Mahmud and Mr. Malik appealed to the court against the liquidators' decision on their proofs. The registrar directed the trial
of a preliminary issue: whether the applicants' evidence disclosed a reasonable cause of action or sustainable claim for damages.
The judge, Evans-Lombe J., gave a negative answer to this question. So did the Court of Appeal, comprising Glidewell, Morritt
and Aldous L.JJ.

Before this House, as in the courts below, the issue is being decided on the basis of an agreed set of facts. The liquidators do not
admit the accuracy of these facts, but for the purpose of this preliminary issue it is being assumed that the bank operated in a
corrupt and dishonest manner, that Mr. Mahmud and Mr. Malik were innocent of any involvement, that following the collapse
of B.C.C.I. its corruption and dishonesty became widely known, that in consequence Mr. Mahmud and Mr. Malik were at a
handicap on the labour market because they were stigmatised by reason of their previous employment by B.C.C.I., and that
they suffered loss in consequence.

In the Court of Appeal and in your Lordships' House the parties were agreed that the contracts of employment of these two
former employees *34  each contained an implied term to the effect that the bank would not, without reasonable and proper
cause, conduct itself in a manner likely to destroy or seriously damage the relationship of confidence and trust between employer
and employee. Argument proceeded on this footing, and ranged round the type of conduct and other circumstances which could
or could not constitute a breach of this implied term. The submissions embraced questions such as the following: whether
the trust-destroying conduct must be directed at the employee, either individually or as part of a group; whether an employee
must know of the employer's trust-destroying conduct while still employed; and whether the employee's trust must actually be
undermined. Furthermore, and at the heart of this case, the submissions raised an important question on the damages recoverable
for breach of the implied term, with particular reference to the decisions in Addis v. Gramophone Co. Ltd. [1909] A.C. 488 and
Withers v. General Theatre Corporation Ltd. [1933] 2 K.B. 536 .

A dishonest and corrupt business

These questions are best approached by focusing first on the particular conduct of which complaint is made. The bank operated
its business dishonestly and corruptly. On the assumed facts, this was not a case where one or two individuals, however senior,
were behaving dishonestly. Matters had gone beyond this. They had reached the point where the bank itself could properly be
identified with the dishonesty. This was a dishonest business, a corrupt business.

It is against this background that the position of an innocent employee has to be considered. In my view, when an innocent
employee of the bank learned the true nature of the bank's business, from whatever source, he was entitled to say: 'I wish to
have nothing more to do with this organisation. I am not prepared to help this business, by working for it. I am leaving at once.'
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This is my intuitive response in the case of all innocent employees of the business, from the most senior to the most junior,
from the most long serving to the most recently joined. No one could be expected to have to continue to work with and for
such a company against his wish.

This intuitive response is no more than a reflection of what goes without saying in any ordinary contract of employment, namely,
that in agreeing to work for an employer the employee, whatever his status, cannot be taken to have agreed to work in furtherance
of a dishonest business. This is as much true of a doorkeeper or cleaner as a senior executive or branch manager.

An implied obligation

Two points can be noted here. First, as a matter of legal analysis, the innocent employee's entitlement to leave at once must
derive from the bank being in breach of a term of the contract of employment which the employee is entitled to treat as a
repudiation by the bank of its contractual obligations. That is the source of his right to step away from the contract forthwith.

In other words, and this is the necessary corollary of the employee's right to leave at once, the bank was under an implied
obligation to its *35  employees not to conduct a dishonest or corrupt business. This implied obligation is no more than one
particular aspect of the portmanteau, general obligation not to engage in conduct likely to undermine the trust and confidence
required if the employment relationship is to continue in the manner the employment contract implicitly envisages.

Second, I do not accept the liquidators' submission that the conduct of which complaint is made must be targeted in some way
at the employee or a group of employees. No doubt that will often be the position, perhaps usually so. But there is no reason
in principle why this must always be so. The trust and confidence required in the employment relationship can be undermined
by an employer, or indeed an employee, in many different ways. I can see no justification for the law giving the employee a
remedy if the unjustified trust-destroying conduct occurs in some ways but refusing a remedy if it occurs in others. The conduct
must, of course, impinge on the relationship in the sense that, looked at objectively, it is likely to destroy or seriously damage
the degree of trust and confidence the employee is reasonably entitled to have in his employer. That requires one to look at
all the circumstances.

Breach

The objective standard just mentioned provides the answer to the liquidators' submission that unless the employee's confidence
is actually undermined there is no breach. A breach occurs when the proscribed conduct takes place: here, operating a dishonest
and corrupt business. Proof of a subjective loss of confidence in the employer is not an essential element of the breach, although
the time when the employee learns of the misconduct and his response to it may affect his remedy.

Remedies: (1) acceptance of breach as repudiation

The next step is to consider the consequences which flow from the bank being in breach of its obligation to its innocent employees
by operating a corrupt banking business. The first remedy of an employee has already been noted. The employee may treat the
bank's conduct as a repudiatory breach, entitling him to leave. He is not compelled to leave. He may choose to stay. The extent
to which staying would be more than an election to remain, and would be a waiver of the breach for all purposes, depends
on the circumstances.

I need say no more about waiver in the present case. The assumed facts do not state whether the appellants first learned of
the corrupt nature of B.C.C.I. after their dismissal on 3 October 1991, or whether they acquired this knowledge earlier, in the
interval of three months between the appointment of the provisional liquidators on 5 July 1991 and 3 October 1991. If anything
should turn on this, the matter can be investigated further in due course.

In the nature of things, the remedy of treating the conduct as a repudiatory breach, entitling the employee to leave, can only
avail an employee who learns of the facts while still employed. If he does not discover the facts while his employment is still
continuing, perforce this remedy is not open to him. But this does not mean he has no remedy. In *36  the ordinary course
breach of a contractual term entitles the innocent party to damages.
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Remedies: (2) damages

Can an employee recover damages for breach of the trust and confidence term when he first learns of the breach after he has left
the employment? The answer to this question is inextricably bound up with the further question of what damages are recoverable
for a breach of this term. In turn, the answer to this further question is inextricably linked with one aspect of the decision in
Addis v. Gramophone Co. Ltd. [1909] A.C. 488 .

At first sight it seems almost a contradiction in terms that an employee can suffer recoverable loss if he first learns of the trust-
destroying conduct after the employment contract has already ended for other reasons. But of the many forms which trust-
destroying conduct may take, some may have continuing adverse financial effects on an employee even after his employment
has ceased. In such a case the fact that the employee only learned of the employer's conduct after the employment had ended
ought not, in principle, to be a bar to recovery. If it were otherwise, an employer who conceals a breach would be better placed
than an employer who does not.

Premature termination losses

This proposition calls for elaboration. The starting point is to note that the purpose of the trust and confidence implied term is to
facilitate the proper functioning of the contract. If the employer commits a breach of the term, and in consequence the contract
comes to an end prematurely, the employee loses the benefits he should have received had the contract run its course until it
expired or was duly terminated. In addition to financial benefits such as salary and commission and pension rights, the losses
caused by the premature termination of the contract ('the premature termination losses') may include other promised benefits,
for instance, a course of training, or publicity for an actor or pop star. Prima facie, and subject always to established principles
of mitigation and so forth, the dismissed employee can recover damages to compensate him for these promised benefits lost to
him in consequence of the premature termination of the contract.

It follows that premature termination losses cannot be attributable to a breach of the trust and confidence term if the contract is
terminated for other reasons, for instance, for redundancy or if the employee leaves of his own volition. Since the trust destroying
conduct did not bring about the premature termination of the contract, ex hypothesi the employee did not sustain any loss of
pay and so forth by reason of the breach of the trust and confidence term. That is the position in the present case.

Continuing financial losses

Exceptionally, however, the losses suffered by an employee as a result of a breach of the trust and confidence term may not
consist of, or be confined to, loss of pay and other premature termination losses. Leaving *37  aside injured feelings and anxiety,
which are not the basis of the claim in the present case, an employee may find himself worse off financially than when he entered
into the contract. The most obvious example is conduct, in breach of the trust and confidence term, which prejudicially affects
an employee's future employment prospects. The conduct may diminish the employee's attractiveness to future employers.

The loss in the present case is of this character. B.C.C.I. promised, in an implied term, not to conduct a dishonest or corrupt
business. The promised benefit was employment by an honest employer. This benefit did not materialise. Proof that Mr. Mahmud
and Mr. Malik were handicapped in the labour market in consequence of B.C.C.I's. corruption may not be easy, but that is an
assumed fact for the purpose of this preliminary issue.

There is here an important point of principle. Are financial losses of this character, which I shall call 'continuing financial losses,'
recoverable for breach of the trust and confidence term? This is the crucial point in the present appeals. In my view, if it was
reasonably foreseeable that a particular type of loss of this character was a serious possibility, and loss of this type is sustained
in consequence of a breach, then in principle damages in respect of the loss should be recoverable.

In the present case the agreed facts make no assumption, either way, about whether the applicants' handicap in the labour
market was reasonably foreseeable by the bank. On this there must be scope for argument. I would not regard the absence of
this necessary ingredient from the assumed facts as a sufficient reason for refusing to permit the former employees' claims to
proceed further.
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The contrary argument of principle is that since the purpose of the trust and confidence term is to preserve the employment
relationship and to enable that relationship to prosper and continue, the losses recoverable for breach should be confined to
those flowing from the premature termination of the relationship. Thus, a breach of the term should not be regarded as giving
rise to recoverable losses beyond those I have described as premature termination losses. In this way, the measure of damages
would be commensurate with, and not go beyond, the scope of the protection the trust and confidence term is intended to provide
for the employee.

This is an unacceptably narrow evaluation of the trust and confidence term. Employers may be under no common law obligation,
through the medium of an implied contractual term of general application, to take steps to improve their employees' future job
prospects. But failure to improve is one thing, positively to damage is another. Employment, and job prospects, are matters of
vital concern to most people. Jobs of all descriptions are less secure than formerly, people change jobs more frequently, and the
job market is not always buoyant. Everyone knows this. An employment contract creates a close personal relationship, where
there is often a disparity of power between the parties. Frequently the employee is vulnerable. Although the underlying purpose
of the trust and confidence term is to protect the employment relationship, there can be nothing unfairly onerous or unreasonable
in requiring an employer who breaches the trust and confidence term to be liable if he thereby causes continuing financial loss
of a nature that was reasonably foreseeable. *38  Employers must take care not to damage their employees' future employment
prospects, by harsh and oppressive behaviour or by any other form of conduct which is unacceptable today as falling below the
standards set by the implied trust and confidence term.

This approach brings one face to face with the decision in the wrongful dismissal case of Addis v. Gramophone Co. Ltd. [1909]
A.C. 488 . It does so, because the measure of damages recoverable for breach of the trust and confidence term cannot be decided
without having some regard to a comparable question which arises regarding the measure of damages recoverable for wrongful
dismissal. An employee may elect to treat a sufficiently serious breach of the trust and confidence term as discharging him
from the contract and, hence, as a constructive dismissal. The damages in such a case ought, in principle, to be the same as
they would be if the employer had expressly dismissed the employee. The employee should be no better off, or worse off, in
the two situations. In principle, so far as the recoverability of continuing financial losses are concerned, there is no basis for
distinguishing (a) wrongful dismissal following a breach of the trust and confidence term, (b) constructive dismissal following
a breach of the trust and confidence term, and (c) a breach of the trust and confidence term which only becomes known after
the contract has ended for other reasons. The present case is in the last category, but a principled answer cannot be given for
cases in this category without considering the other two categories from which it is indistinguishable.

Addis v. Gramophone Co. Ltd.

Against this background I turn to the much discussed case of Addis v. Gramophone Co. Ltd. [1909] A.C. 488 . Mr. Addis, it will
be recalled, was wrongfully and contumeliously dismissed from his post as the defendant's manager in Calcutta. At trial he was
awarded damages exceeding the amount of his salary for the period of notice to which he was entitled. The case is generally
regarded as having decided, echoing the words of Lord Loreburn L.C., at p. 491, that an employee cannot recover damages
for the manner in which the wrongful dismissal took place, for injured feelings or for any loss he may sustain from the fact
that his having been dismissed of itself makes it more difficult for him to obtain fresh employment. In particular, Addis's case
is generally understood to have decided that any loss suffered by the adverse impact on the employee's chances of obtaining
alternative employment is to be excluded from an assessment of damages for wrongful dismissal: see, for instance, O'Laoire
v. Jackel International Ltd. (No. 2) [1991] I.C.R. 718 , 730-731, following earlier authorities; in Canada, the decision of the
Supreme Court in Vorvis v. Insurance Corporation of British Columbia (1989) 58 D.L.R. (4th) 193, 205; and, in New Zealand,
Vivian v. Coca-Cola Export Corporation [1984] 2 N.Z.L.R. 289 , 292; Whelan v. Waitaki Meats Ltd. [1991] 2 N.Z.L.R. 74 ,
where Gallen J. disagreed with the decision in Addis's case, and Brandt v. Nixdorf Computer Ltd. [1991] 3 N.Z.L.R. 750 .

For present purposes I am not concerned with the exclusion of damages for injured feelings. The present case is concerned only
with financial loss. The report of the facts in Addis's case is sketchy. Whether *39  Mr. Addis sought to prove that the manner of
his dismissal caused him financial loss over and above his premature termination losses is not clear beyond a peradventure. If he
did, it is surprising that their Lordships did not address this important feature more specifically. Instead there are references to
injured feelings, the fact of dismissal of itself, aggravated damages, exemplary damages amounting to damages for defamation,
damages being compensatory and not punitive, and the irrelevance of motive. The dissenting speech of Lord Collins was based
on competence to award exemplary or vindictive damages.

However, Lord Loreburn L.C.'s observations were framed in quite general terms, and he expressly disagreed with the suggestion
of Lord Coleridge C.J. in Maw v. Jones (1890) 25 Q.B.D. 107 , 108, to the effect that an assessment of damages might take
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into account the greater difficulty which an apprentice dismissed with a slur on his character might have in obtaining other
employment. Similarly general observations were made by Lord James of Hereford, Lord Atkinson, Lord Gorell and Lord
Shaw of Dunfermline.

In my view these observations cannot be read as precluding the recovery of damages where the manner of dismissal involved
a breach of the trust and confidence term and this caused financial loss. Addis v. Gramophone Co. Ltd. was decided in the days
before this implied term was adumbrated. Now that this term exists and is normally implied in every contract of employment,
damages for its breach should be assessed in accordance with ordinary contractual principles. This is as much true if the breach
occurs before or in connection with dismissal as at any other time.

This approach would accord, in its result, with the approach adopted by courts and tribunals in unfair dismissal cases when
exercising the statutory jurisdiction, currently limited to a maximum of #11,300, to award an amount of compensation which
the court or tribunal considers 'just and reasonable' in all the circumstances. Writing on a clean slate, the courts have interpreted
this as enabling awards to include compensation in respect of the manner and circumstances of dismissal if these would give
rise to a risk of financial loss by, for instance, making the employee less acceptable to potential employers: see sections 123
and 124 of the Employment Rights Act 1996 and Norton Tool Co. Ltd. v. Tewson [1973] 1 W.L.R. 45 .

I do not believe this approach gives rise to artificiality. On the contrary, the trust and confidence term is a useful tool, well
established now in employment law. At common law damages are awarded to compensate for wrongful dismissal. Thus, loss
which an employee would have suffered even if the dismissal had been after due notice is irrecoverable, because such loss does
not derive from the wrongful element in the dismissal. Further, it is difficult to see how the mere fact of wrongful dismissal,
rather than dismissal after due notice, could of itself handicap an employee in the labour market. All this is in line with Addis .
But the manner and circumstances of the dismissal, as measured by the standards of conduct now identified in the implied trust
and confidence term, may give rise to such a handicap. The law would be blemished if this were not recognised today. There
now exists the separate cause of action whose absence Lord *40  Shaw of Dunfermline noted with 'a certain regret:' see Addis
v. Gramophone Co. Ltd. [1909] A.C. 488 , 504. The trust and confidence term has removed the cause for his regret.

Breach of contract and reputation

I must now turn to two submissions made concerning injury to reputation. The liquidators submitted that injury to reputation is
protected by the law of defamation. The boundaries set by the tort of defamation are not to be side-stepped by allowing a claim
in contract that would not succeed in defamation: see Lonrho Plc. v. Fayed (No. 5) [1993] 1 W.L.R. 1489 , 1496, per Dillon L.J.
Here, it was submitted, a claim in defamation would not succeed: the bank made no defamatory statements, either referring to
the applicants or at all. This submission is misconceived.

I agree that the cause of action known to the law in respect of injury to reputation is the tort of defamation. With certain
exceptions this tort provides a remedy, where the necessary ingredients are present, whether or not the injury to a person's
reputation causes financial loss. No proof of actual damage is necessary, and damages are at large. If, as a result of the injury to
his reputation the plaintiff does in fact suffer financial loss, this may be recoverable in a defamation action as 'special damage.'

All this is commonplace. It by no means follows, however, that financial loss which may be recoverable as special damage in
a defamation action is irrecoverable as damages for breach of contract. If a breach of contract gives rise to financial loss which
on ordinary principles would be recoverable as damages for breach of contract, those damages do not cease to be recoverable
because they might also be recoverable in a defamation action. There can be no justification for artificially excising from the
damages recoverable for breach of contract that part of the financial loss which might or might not be the subject of a successful
claim in defamation. Hallett J. summarised the position in Foaminol Laboratories Ltd. v. British Artid Plastics Ltd. [1941] 2
All E.R. 393 , 399-400:

'a claim for mere loss of reputation is the proper subject of an action for defamation, and cannot ordinarily be sustained by
means of any other form of action . . . However . . . if pecuniary loss can be established, the mere fact that the pecuniary
loss is brought about by the loss of reputation caused by a breach of contract is not sufficient to preclude the plaintiffs
from recovering in respect of that pecuniary loss.'
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Furthermore, the fact that the breach of contract injures the plaintiff's reputation in circumstances where no claim for defamation
would lie is not, by itself, a reason for excluding from the damages recoverable for breach of contract compensation for financial
loss which on ordinary principles would be recoverable. An award of damages for breach of contract has a different objective:
compensation for financial loss suffered by a breach of contract, not compensation for injury to reputation.

Sometimes, in practice, the distinction between damage to reputation and financial loss can become blurred. Damage to the
reputation of professional persons, or persons carrying on a business, frequently causes  *41  financial loss. None the less, the
distinction is fundamentally sound, and when awarding damages for breach of contract courts take care to confine the damages
to their proper ambit: making good financial loss. In Herbert Clayton and Jack Waller Ltd. v. Oliver [1930] A.C. 209 , 220,
when considering an award of damages to an actor who should have been billed to appear at the London Hippodrome, Lord
Buckmaster regarded loss of publicity rather than loss of reputation as the preferable expression. In Aerial Advertising Co. v.
Batchelors Peas Ltd. (Manchester) [1938] 2 All E.R. 788 , 796-797, where aerial advertising ('Eat Batchelors Peas') took place
during Armistice Day services, Atkinson J. was careful to confine damages to the financial loss flowing from public boycotting
of the defendant's goods and to exclude damages for loss of reputation. Lord Denning M.R. drew the same distinction in G.K.N.
Centrax Gears Ltd. v. Matbro Ltd. [1976] 2 Lloyd's Rep. 555 , 573.

Breach of contract and existing reputation

The second submission concerning reputation was that the appellants' claims for damages to their existing reputations is barred
by the decision of the Court of Appeal in Withers v. General Theatre Corporation Ltd. [1933] 2 K.B. 536 .

There is an acute conflict between this decision and the earlier decision, also of the Court of Appeal, in Marbe v. George
Edwardes (Daly's Theatre) Ltd. [1928] 1 K.B. 269 . In Marbe's case clear views were expressed that when assessing damages
for loss flowing from a failure to provide promised publicity, the loss may include loss to existing reputation: see Bankes L.J., at
p. 281, and Atkin L.J., at p. 288. In the Withers case equally clear views were firmly stated to the contrary by all three members
of the court: see Scrutton L.J., at p. 547, Greer L.J., at p. 554, and Romer L.J., at p. 556. I have to say that, faced with the
embarrassing necessity to choose, I prefer the views expressed in Marbe . They accord better with principle. Loss of promised
publicity might cause an actor financial loss, for two reasons: first, through loss of opportunity to enhance his professional
reputation and, secondly, his absence from the theatre scene might actually damage his existing professional reputation. If as a
matter of fact an actor does suffer financial loss under both heads, and that is a question of evidence, I can see no reason why
the law should deny recovery of damages in respect of the second head of loss.

Conclusion

For these reasons I would allow these appeals. The agreed set of assumed facts discloses a good cause of action. Unlike the courts
below, this House is not bound by the observations in Addis v. Gramophone Co. Ltd. [1909] A.C. 488 regarding irrecoverability
of loss flowing from the manner of dismissal, or by the decision in Withers v. General Theatre Corporation Ltd. [1933] 2 K.B.
536 .

I add some cautionary footnotes, having in mind the assumed facts in the present case. First, when considering these appeals
I have been particularly conscious of the potential difficulties which claims of this sort may present for liquidators. I am
conscious that the outcome of the *42  present appeals may be seen by some as opening the door to speculative claims, to the
detriment of admitted creditors. Claims of handicap in the labour market, and the other ingredients of the cause of action now
under consideration, may give rise to lengthy and costly investigations and, ultimately, litigation. If the claims eventually fail,
liquidators may well be unable to recover their costs from the former employees. The expense of liquidations, and the time they
often take, are matters already giving rise to concern. I am aware of the dangers here, but it could not be right to allow 'floodgates'
arguments of this nature to stand in the way of claims which, as a matter of ordinary legal principle, are well founded. After all,
if the former employee's claim is well founded in fact as well as in law, he himself is a creditor and ought to be admitted as such.

Secondly, one of the assumed facts in the present case is that the employer was conducting a dishonest and corrupt business. I
would like to think this will rarely happen in practice. Thirdly, there are many circumstances in which an employee's reputation
may suffer from his having been associated with an unsuccessful business, or an unsuccessful department within a business.
In the ordinary way this will not found a claim of the nature made in the present case, even if the business or department was
run with gross incompetence. A key feature in the present case is the assumed fact that the business was dishonest or corrupt.
Finally, although the implied term that the business will not be conducted dishonestly is a term which avails all employees, proof
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of consequential handicap in the labour market may well be much more difficult for some classes of employees than others. An
employer seeking to employ a messenger, for instance, might be wholly unconcerned by an applicant's former employment in
a dishonest business, whereas he might take a different view if he were seeking a senior executive.

Lord Steyn.

My Lords, the applicants, two employees of a bank, were summarily dismissed on grounds of redundancy. Subsequently it
became public knowledge that the bank had been operating in a dishonest manner. Relying on an alleged breach of an implied
obligation of mutual trust and confidence, the applicants submitted claims to the liquidators of the bank for so-called stigma
compensation. The claims were rejected. The issue at first instance, in the Court of Appeal and before your Lordships' House
was whether on assumed facts the claims were in principle sustainable.

The claims for stigma compensation

It is necessary to explain the context in which the questions arise. On 5 July 1991 provisional liquidators were appointed in
respect of Bank of Credit & Commerce International S.A. On 3 October 1991 the provisional liquidators summarily dismissed
Mr. Mahmud and Mr. Malik on the grounds of redundancy. Mr. Mahmud had been with the bank for 16 years. At the time of
his dismissal Mr. Mahmud was the manager of the bank's Brompton Road Branch. Mr. Malik had been with the bank for 12
years. At the time of his dismissal Mr. Malik was the Head of Deposit Accounts at the bank's Leadenhall Branch.
  *43

On 14 January 1992 the Companies Court made a winding up order in respect of the bank and appointed liquidators. On 30
March 1992 the liquidators called for the submission of proof of debt forms. Mr. Mahmud and Mr. Malik duly submitted proof
of debt forms which included the claim which is the subject matter of this appeal. The claim was for damages for pecuniary
loss allegedly caused by the bank's breach of an implied contractual obligation of mutual trust and confidence. The foundation
of the claim was the assertion that the bank had been operated in a corrupt and dishonest manner and that, despite the personal
innocence of the employees, they have subsequently been unable to obtain employment in the financial services industry. The
applicants described their claims as being for 'stigma compensation.' The liquidators rejected the claims for such financial losses.
The ground of rejection was that a former employee is not legally entitled to claim damages for loss of reputation caused by
a breach of contract by his employer.

The decision of Evans-Lombe J.

The applicants appealed to the Companies Court. The registrar directed that an issue be tried as to whether the evidence of
the employees disclosed sustainable claims for damages. The matter came before Evans-Lombe J. for hearing. The applicants
alleged that a term was to be implied into their contracts of employment that:

'the employer will not, without reasonable and proper cause, conduct itself in a manner calculated or likely to destroy or
seriously damage the relationship of confidence and trust between employer and employee.'

The contracts of employment of the applicants contained no provisions inconsistent with the alleged implied term. In
unremarkable terms the contracts made provision for the payment of wages and for the giving of associated benefits by the
employers to the applicants as well as for termination of the contract by employer and applicants alike by one month's notice. At
the invitation of the judge the parties agreed a statement of assumed facts. That statement made it unnecessary to examine the
evidence. That was also the position in the Court of Appeal and before your Lordships' House. The statement reads as follows:

'The facts and matters upon which the applicants rely are as follows: (a) the applicants were employees of the bank; (b)
the bank operated in a corrupt and/or dishonest manner; (c) the applicants were innocent of any involvement in the bank's
corruption and/or dishonesty; (d) following the collapse of the bank, its corruption and/or dishonesty has become widely
known; (e) in consequence, the applicants are now at a handicap on the labour market because they are stigmatised by
reason of their previous employment by the bank; (f) the applicants have suffered a loss in consequence of (e) above.'

It is only necessary to add that the 'loss' referred to in paragraph (f) was meant and understood to refer to actual financial loss.
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Evans-Lombe J. confessed to having considerable sympathy with the case for the applicants. He concluded however, that the
implied term was *44  not capable of covering the claim. After some debate with counsel the judge recast the implied term
as follows [1994] I.R.L.R. 282 , 284:

'an employer will not, without reasonable and proper cause, so conduct his business with his customers that employees
employed in that business will be or will be likely to be, by reason of that conduct, put at a disadvantage in the employment
market in the event that their employment by the employer is terminated.'

This was a far more specific term. The judge thought that such a term was more apt to cover the situation that had arisen. But
ultimately the judge concluded, at p. 290, that:

'such a term cannot be implied because it is no part of an employment contract to prepare an employee for service with
future employers and so the parties cannot be assumed to have been agreeable to the inclusion of such a term when the
contract was originally made.'

The judge therefore ruled that the claims were unsustainable.

The decision of the Court of Appeal

The Court of Appeal dismissed the appeal for reasons which differed materially from those given by the judge. The judgments
in the Court of Appeal have been reported: Mahmud v. Bank of Credit and Commerce International S.A. [1996] I.C.R. 406 .
The principal judgment was given by Morritt L.J. He held that the case ought to be decided on the bases of the implied term put
forward by the applicants and not on the basis of the term drafted by the judge. Approaching the matter in this way, Morritt L.J.
was prepared to accept that the employees had an arguable case that there had been a breach of the implied mutual obligation
of trust and confidence. But he held that the applicants had no remedy. He said, at p. 420:

'damages are not recoverable in contract for damage to or loss of an existing reputation. This . . . principle does not apply
to cases where the damage is recoverable in accordance with other normal principles notwithstanding that it could be
described as compensation for damage to an existing reputation. Such cases include those where the nature of the contract
is one to provide for a status, for example apprenticeships, or the promotion or preservation of a reputation, for example
advertising or the opportunity to appear in a prestigious place or part. Similarly damage to goodwill as legally recognised
is a recoverable head of loss as damage to property. The applicants cannot and do not complain that their employment
with B.C.C.I. was terminated in October 1991; they accept that they have been fully recompensed for any recoverable
loss in that regard. They cannot complain of the manner of their dismissal and do not in terms do so. But, it seems to
me and notwithstanding their protestations to the contrary, they do claim damages for injury to their previously existing
reputations. They suggest that such damages are not claimed as such and are justified on general principles as the pecuniary
loss flowing from a breach of the implied term. I do not accept that analysis. They do not claim damages to goodwill as
recognised by law and the object *45  of the contract was to employ not to promote or preserve existing reputations or to
prepare for future employment. In these circumstances in my judgment the damages they claim are not legally recoverable
for they would be compensation for damage to reputation alone.'

Aldous L.J. agreed. Glidewell L.J. gave a short separate judgment on one point but he agreed with the analysis of Morritt L.J.

It will be convenient first to examine the legal position regarding the implied term relied on by the applicants. Then I will
consider the question of breach, the limiting principles of causation, remoteness and mitigation as well as the question of the
availability of a remedy of damages in this case, particularly in the light of Addis v. Gramophone Co. Ltd. [1909] A.C. 488 .

The implied term of mutual trust and confidence

The applicants do not rely on a term implied in fact. They do not therefore rely on an individualised term to be implied from
the particular provisions of their employment contracts considered against their specific contextual setting. Instead they rely on
a standardised term implied by law, that is, on a term which is said to be an incident of all contracts of employment: Scally v.
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Southern Health and Social Services Board [1992] 1 A.C. 294 , 307B. Such implied terms operate as default rules. The parties
are free to exclude or modify them. But it is common ground that in the present case the particular terms of the contracts of
employment of the two applicants could not affect an implied obligation of mutual trust and confidence.

The employer's primary case is based on a formulation of the implied term that has been applied at first instance and in the
Court of Appeal. It imposes reciprocal duties on the employer and employee. Given that this case is concerned with alleged
obligations of an employer I will concentrate on its effect on the position of employers. For convenience I will set out the term
again. It is expressed to impose an obligation that the employer shall not:

'without reasonable and proper cause, conduct itself in a manner calculated and likely to destroy or seriously damage the
relationship of confidence and trust between employer and employee:' see Woods v. W. M. Car Services (Peterborough)
Ltd. [1981] I.C.R. 666 , 670 (Browne-Wilkinson J.), approved in Lewis v. Motorworld Garages Ltd. [1986] I.C.R. 157 and
Imperial Group Pension Trust Ltd. v. Imperial Tobacco Ltd. [1991] 1 W.L.R. 589 .

A useful anthology of the cases applying this term, or something like it, is given in Sweet & Maxwell's Encyclopedia of
Employment Law (looseleaf ed.), vol. 1, para. 1.5107, pp. 1467-1470. The evolution of the term is a comparatively recent
development. The obligation probably has its origin in the general duty of co-operation between contracting parties: Hepple
& O'Higgins, Employment Law , 4th ed. (1981), pp. 134-135, paras. 291-292. The reason for this development is part of the
history of the development of employment law in this century. The notion of a 'master and servant' *46  relationship became
obsolete. Lord Slynn of Hadley recently noted 'the changes which have taken place in the employer-employee relationship, with
far greater duties imposed on the employer than in the past, whether by statute or by judicial decision, to care for the physical,
financial and even psychological welfare of the employee:' Spring v. Guardian Assurance Plc. [1995] 2 A.C. 296 , 335B. A
striking illustration of this change is Scally's case [1992] 1 A.C. 294 , to which I have already referred, where the House of
Lords implied a term that all employees in a certain category had to be notified by an employer of their entitlement to certain
benefits. It was the change in legal culture which made possible the evolution of the implied term of trust and confidence.

There was some debate at the hearing about the possible interaction of the implied obligation of confidence and trust with other
more specific terms implied by law. It is true that the implied term adds little to the employee's implied obligations to serve
his employer loyally and not to act contrary to his employer's interests. The major importance of the implied duty of trust and
confidence lies in its impact on the obligations of the employer: Douglas Brodie, 'Recent cases, Commentary, The Heart of the
Matter: Mutual Trust and Confidence' (1996) 25 I.L.J. 121. and the implied obligation as formulated is apt to cover the great
diversity of situations in which a balance has to be struck between an employer's interest in managing his business as he sees
fit and the employee's interest in not being unfairly and improperly exploited.

The evolution of the implied term of trust and confidence is a fact. It has not yet been endorsed by your Lordships' House.
It has proved a workable principle in practice. It has not been the subject of adverse criticism in any decided cases and it has
been welcomed in academic writings. I regard the emergence of the implied obligation of mutual trust and confidence as a
sound development.

Given the shape of the appeal my preceding observations may appear unnecessary. But I have felt it necessary to deal briefly
with the existence of the implied term for two reasons. First, the implied obligation involves a question of pure law and your
Lordships' House is not bound by any agreement of the parties on it or by the acceptance of the obligation by the judge or the
Court of Appeal. Secondly, in response to a question counsel for the bank said that his acceptance of the implied obligation
is subject to three limitations: (1) that the conduct complained of must be conduct involving the treatment of the employee in
question; (2) that the employee must be aware of such conduct while he is an employee; (3) that such conduct must be calculated
to destroy or seriously damage the trust between the employer and employee.

In order to place these suggested limitations in context it seemed necessary to explain briefly the origin, nature and scope of
the implied obligation. But subject to examining the merits of the suggested limitations, I am content to accept the implied
obligation of trust and confidences as established.

Breach of the implied obligation

Two preliminary observations must be made. First, the sustainability of the applicants' claims must be approached as if an
application to strike *47  out was under consideration. That is how the judge and the Court of Appeal approached the matter.
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and the same approach must now govern. Secondly, given the existence of an obligation of trust and confidence, it is important
to approach the question of a breach of that obligation correctly. Mr. Douglas Brodie, of Edinburgh University, in his helpful
article to which I have already referred put the matter succinctly, at pp. 121-122:

'In assessing whether there has been a breach, it seems clear that what is significant is the impact of the employer's behaviour
on the employee rather than what the employer intended. Moreover, the impact will be assessed objectively.'

Both limbs of Mr. Brodie's observations seem to me to reflect classic contract law principles and I would gratefully adopt his
statement.

It is arguable that these relatively senior bank employees may be able to establish as a matter of fact that the corruption associated
in the public mind, and in the minds of prospective employers, with the bank may have undermined their employment prospects.
They may conceivably be able to prove that in the financial services industry they were regarded as potentially tarnished and
therefore undesirable employees to recruit. In that way these particular employees may be able to sustain their assertions of fact
that they have suffered financial loss. But that is not the end of the matter. Account must now be taken of the bank's counter-
arguments. The bank's arguments closely mirror the three limitations on the implied obligation suggested by counsel. First,
counsel for the bank submitted that the dishonest behaviour of the bank was directed at the defrauding of third parties and
that therefore there could be no breach of the implied obligation. The conclusion is not warranted by the premise. The implied
obligation extends to any conduct by the employer likely to destroy or seriously damage the relationship of trust and confidence
between employer and employee. It may well be, as the Court of Appeal observes, that the decided cases involved instances of
conduct which might be described 'as conduct involving rather more direct treatment of employees:' [1996] I.C.R. 406 , 412.
So be it. But Morritt L.J. held, at p. 411, that the obligation:

'may be broken not only by an act directed at a particular employee but also by conduct which, when viewed objectively,
is likely seriously to damage the relationship of employer and employee.'

That is the correct approach. The motives of the employer cannot be determinative, or even relevant, in judging the employees'
claims for damages for breach of the implied obligation. If conduct objectively considered is likely to cause serious damage
to the relationship between employer and employee a breach of the implied obligation may arise. I would therefore reject the
first limitation as misconceived.

That brings me to the second suggested limitation on the implied obligation namely, that the employee must have been aware
of such conduct whilst he was an employee. The argument is that the implied obligation serves to protect the contract of
employment. Accordingly, it is said, conduct of which an employee is not aware can never amount to a *48  breach of the
implied obligation. That is so because the reach of the implied obligation must be dictated by its purpose. At first glance this
argument seemed plausible. But there is a fallacy in it. The example was put to counsel for the bank of a senior employee, who
does discover that the bank has been carrying on corrupt and dishonest operations on a vast scale. The employee wishes to
terminate the contract forthwith for breach of the implied obligation of trust and confidence. May he do so? Counsel for the
bank says 'No.' Counsel says he will have to give notice and continue to serve his corrupt employer during the notice period or,
alternatively, he must abandon his post in breach of contract. If a train of reasoning leads to an unbelievable consequence, it is in
need of re-examination. Counsel's answer must be wrong: it is a classic case of a breach of the implied obligation. and the breach
is of a gravity which entitles the employee to terminate his employment contract. Having arrived at this conclusion, it follows
that termination is not necessarily the employee's only remedy. Subject to proof of causation and satisfying the principles of
remoteness and mitigation, the employee ought on ordinary principles of contract law to be able to sue in contract for damages
for financial loss caused by any damage to his employment prospects. But counsel for the bank insists that if the employee left
the bank in ignorance of the dishonest and corrupt operations of the bank, and his employment prospects are then subsequently
damaged, he can have no claim in law. This argument gains some support from observations of Morritt L.J. While not deciding
the case on this basis he said, at p. 412:

'But it is inherent in conduct of the kind which we are required to assume in this case that, if it is to be successful, it is
secret and hidden from most of the employees as well as the rest of the world. So long as it remains secret it can have
no effect on the trust and confidence of the employee from whom it is concealed. Moreover, not only could there be no
breach without knowledge, there could be no stigma damage either until the fraud was revealed. Once the employee has
left his employment the subsequent revelation of the fraud can have no effect on the trust and confidence for, by definition,
it has ceased anyway.'
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This reasoning treats the decisive issue as being whether the relationship of trust and confidence has as a matter of fact survived
until the moment of termination of the employment. It gives inadequate weight to the existence of an obligation in law. and
there is nothing heterodox about allowing a claim for damages for a breach occurring during the contractual relationship where
damage resulting from the breach only becomes manifest after the termination of the relationship. In truth the ignorance of an
employee of a breach of the implied obligation is only relevant to the choice of remedies: obviously the employee cannot decide
to terminate on a ground of which he is unaware. Moreover, if counsel's submission were right it would mean that an employer
who successfully concealed dishonest and corrupt practices before termination of the relationship cannot in law commit a breach
of the implied obligation whereas the dishonest and corrupt employer who is exposed during the relationship can be held liable
in damages. That cannot be right. For these reasons *49  I would therefore differ from the Court of Appeal on this point and
reject counsel's second suggested limitation.

It is now necessary to examine counsel's third suggested limitation, namely that such conduct destroys or seriously damages
the relationship of trust and confidence between the employer and the employee. It will be noted that this supposed 'limitation'
is already part and parcel of the implied obligation of trust and confidence. This limitation raises no separate legal issue. But
I understood counsel for the bank to emphasise that the agreed statement of facts which was produced at the invitation of the
judge simply describes the applicants as 'employees' of the bank. He submits that, cleaning or even clerical staff of the bank
could not credibly assert that their employment prospects have been damaged by their association with the bank, which carried
on dishonest and corrupt operations. He said that no reasonable person would regard any stigma arising from the bank's corrupt
and dishonest dealings as attaching to such employees. That may or may not be right, It is, however, a question of fact unsuitable
for determination in these proceedings. In any event, the judge and the Court of Appeal were asked to decide the case on the
basis that the applicants were relatively senior employees. The statement of facts and issues lodged in this case described their
positions as being respectively a manager of a branch and the Head of Deposit Accounts and Customer Services at a branch.
It is quite unrealistic now to ignore these facts. and it is arguable that as a matter of fact such relatively senior employees of
the bank may be able to prove that there has been a breach of the implied obligation and that their employment prospects were
damaged. It follows that I would also reject counsel's submissions under this heading.

The alternative implied term

In oral argument counsel for the applicants put forward an alternative and more specific implied term. He did so without
prejudice to his principal submissions. The alternative term was formulated as follows:

'The employer will not, without reasonable and proper cause, so conduct itself in its dealings with third parties as to
destroy or seriously damage the relationship of trust and confidence between employer and employee, and thereby affect
the employee's future employment prospects.'

Given my conclusions on the implied obligation of trust and confidence, there is no need or scope for the implication of the
alternative implied term.

Remoteness and mitigation

In order to succeed at trial the applicants will have to establish not only a breach of the obligation, which caused them financial
loss, but also that such loss is not too remote. It was not argued that remoteness on the test posed in Hadley v. Baxendale (1854)
9 Exch. 341 is an answer to the claims. That is not surprising: it is a matter of fact whether the claims in this case are too  *50
remote. It is at least arguable that they are not too remote. Mitigation is, of course, another potential limiting principle to the
employees' claims. But that issue also does not arise on the appeal.

The availability of the remedy of damages

In considering the availability of the remedy of damages it is important to bear in mind that the applicants claim damages for
financial loss. That is the issue. It will be recalled that the Court of Appeal decided the case against the applicants on the basis
that there is a positive rule debarring the recovery of damages in contract for injury to an existing reputation, and that in truth
the two applicants were claiming damages for injury to their previously existing reputations. For this conclusion the Court of
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Appeal relied on three decided cases, namely Addis v. Gramophone Co. Ltd. [1909] A.C. 488 ; Withers v. General Theatre
Corporation Ltd. [1933] 2 K.B. 536 and O'Laoire v. Jackel International Ltd. (No. 2) [1991] I.C.R. 718 . It will be necessary
to examine each of these authorities.

The true ratio decidendi of the House of Lords' decision in Addis v. Gramophone Co. Ltd. has long been debated. Some have
understood it as authority for the proposition that an employee may not recover damages even for pecuniary loss caused by a
breach of contract of the employer which damages the employment prospects of an employee. If Addis's case establishes such
a rule it is an inroad on traditional principles of contract law. and any such restrictive rule has been criticised by distinguished
writers: Treitel, The Law of Contract, 9th ed. (1995), p. 893; Burrows, Remedies for Torts and Breach of Contract, 2nd ed.
(1994), pp. 221-225. Moreover, it has been pointed out that Addis's case was decided in 1909 before the development of modern
employment law, and long before the evolution of the implied mutual obligation of trust and confidence. Nevertheless, it is
necessary to take a closer look at Addis's case so far as it affects the issues in this case. A company had dismissed an overseas
manager in a harsh and oppressive manner. The House of Lords held that the employee was entitled to recover his direct
pecuniary loss, such as loss of salary and commission. But the jury had been allowed to take into account the manner in which
the employee had been dismissed and to reflect this in their award. The House of Lords, with Lord Collins dissenting, held that
this was wrong. The headnote to the case states that in a case of wrongful dismissal the award of damages may not include
compensation for the manner of his dismissal, for his injured feelings, or for the loss he may suffer from the fact that the dismissal
of itself makes it more difficult to obtain fresh employment. Lord Collins was apparently alone in wanting time to consider
the matter. The majority would apparently have dealt with the matter summarily. and the majority did not find it necessary to
analyse the matter in any depth. The speeches are not always easy to follow. Thus Lord Atkinson observed, at p. 496:

'I can conceive nothing more objectionable and embarrassing in litigation than trying in effect an action of libel or slander as
a matter of aggravation in an action for illegal dismissal, the defendant being permitted, as he must in justice be permitted,
to traverse the defamatory sense, rely on privilege, or raise every point which he could raise in an independent action
brought for the alleged libel or slander itself.'

*51  That is a misconception: ex hypothesi liability has been established and only the assessment of damages is at stake.
Moreover, Lord Gorell apparently arrived at his conclusion on the basis of ordinary principles of remoteness: p. 501. Depending
on the facts those principles would not necessarily in all cases debar an award of damages for loss of employment prospects.
I would accept, however, that Lord Loreburn L.C. and the other Law Lords in the majority apparently thought they were
applying a special rule applicable to awards of damages for wrongful dismissal. It is, however, far from clear how far the ratio
of Addis's case extends. It certainly enunciated the principle that an employee cannot recover exemplary or aggravated damages
for wrongful dismissal. That is still sound law. The actual decision is only concerned with wrongful dismissal. It is therefore
arguable that as a matter of precedent the ratio is so restricted. But it seems to me unrealistic not to acknowledge that Addis's
case is authority for a wider principle. There is a common proposition in the speeches of the majority. That proposition is that
damages for breach of contract may only be awarded for breach of contract, and not for loss caused by the manner of the
breach. No Law Lord said that an employee may not recover financial loss for damage to his employment prospects caused
by a breach of contract. and no Law Lord said that in breach of contract cases compensation for loss of reputation can never
be awarded, or that it can only be awarded in cases falling in certain defined categories. Addis's case simply decided that the
loss of reputation in that particular case could not be compensated because it was not caused by a breach of contract: Nelson
Enonchong, 'Contract Damages for Injury to Reputation' (1996) 59 M.L.R. 592 , 593. So analysed Addis's case does not bar
the claims put forward in the present case.

Withers v. General Theatre Corporation Ltd. [1933] 2 K.B. 536 may rule out a claim such as is under consideration in the present
case. The case concerned an artist engaged to appear and perform at the London Palladium. The defendant refused to allow
him to perform at the London Palladium. It was held to be a breach of contract. The Court of Appeal drew a distinction. It was
held that the plaintiff was entitled to damages for the loss of reputation which the plaintiff would have acquired if the defendant
had not committed the breach of contract. But the Court of Appeal held that the plaintiff was not entitled as a matter of law
to damages to his existing reputation. Nothing in Addis's case supported this distinction. It is difficult as a matter of principle
to justify it. A rule that damages can never be recovered in respect of loss of reputation caused by a breach of contract is also
out of line with ordinary principles of contract law. Moreover, the Withers case is in conflict with Marbe v. George Edwardes
(Daly's Theatre) Ltd. [1928] 1 K.B. 269 . In Marbe's case on similar facts the Court of Appeal came to the opposite conclusion:
damages in respect of loss of an existing reputation was expressly held to be recoverable: see Bankes L.J., at p. 281, Atkin
L.J., at p. 288 and Lawrence L.J., at p. 290. But in the Withers case Scrutton L.J. erroneously considered that Marbe's case
was inconsistent with the House of Lords decision in Herbert Clayton and Jack Waller Ltd. v. Oliver [1930] A.C. 209 . The
latter case did not involve a claim for loss of existing reputation: p. 214. Moreover, as the headnote states, in Herbert Clayton v.
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Oliver the *52  House of Lords approved Marbe's case. The House of Lords did so expressly. The Withers decision was based
on a misunderstanding. In any event, I am persuaded that the distinction drawn in the Withers case, and the rule applied, is
contrary to principle and unsound. In my judgment the decision in the Withers case was wrong on this point. Ordinary contract
law principles govern.

O'Laoire v. Jackel International Ltd. (No. 2) [1991] I.C.R. 718 , involved a claim by a dismissed employee for loss 'due to
the manner and nature of his dismissal.' It was held that such a claim is excluded by Addis's case. But that does not affect the
present case which is based not on the manner of a wrongful dismissal but on a breach of contract which is separate from and
independent of the termination of the contract of employment.

In my judgment therefore the authorities relied on by Morritt L.J. do not on analysis support his conclusion. Moreover, the fact
that in appropriate cases damages may in principle be awarded for loss of reputation caused by breach of contract is illustrated
by a number of cases which Morritt L.J. discussed: Aerial Advertising Co. v. Batchelors Peas Ltd. (Manchester) [1938] 2 All
E.R. 788 ; Foaminol Laboratories Ltd. v. British Artid Plastics Ltd. [1941] 2 All E.R. 393 and Anglo-Continental Holidays Ltd.
v. Typaldos Lines (London) Ltd. [1967] 2 Lloyd's Rep. 61 . But, unlike Morritt L.J., I regard these cases not as exceptions but
as the application of ordinary principles of contract law. Moreover, it is clear that a supplier who delivers contaminated meat to
a trader can be sued for loss of commercial reputation involving loss of trade: see Cointax v. Myham & Son [1913] 2 K.B. 220
and G.K.N. Centrax Gears Ltd. v. Matbro Ltd. [1976] 2 Lloyd's Rep. 555 . Rhetorically, one may ask, why may a bank manager
not sue for loss of professional reputation, if it causes financial loss flowing from a breach of the contract of employment? The
speeches of the majority of the House of Lords in Spring v. Guardian Assurance Plc. [1995] 2 A.C. 296 are also instructive.
In that case the majority held that a former employee could recover damages for financial loss which he suffered as a result
of his employer's negligent preparation of a reference. The reference affected his reputation. The majority considered that, if
the reference had been given while the plaintiff was still employed, his claim could have been brought in contract. On that
hypothesis he could have sued in contract for damage to his reputation. The dicta in Spring v. Guardian Assurance Plc. show that
there is no rule preventing the recovery of damages for injury to reputation where that injury is caused by a breach of contract.
The principled position is as follows. Provided that a relevant breach of contract can be established, and the requirements of
causation, remoteness and mitigation can be satisfied, there is no good reason why in the field of employment law recovery
of financial loss in respect of damage to reputation caused by breach of contract is necessarily excluded. I am reinforced in
this view by the consideration that such losses are in principle recoverable in respect of unfair dismissal: see section 123(1) of
the Employment Rights Act 1996 and Norton Tool Co. Ltd. v. Tewson [1973] 1 W.L.R. 45 , 50-51. It is true that the relevant
statute does not govern the appeals under consideration. But in the search for the correct common law principle one is not
*53  compelled to ignore the analogical force of the statutory dispensation: see Professor Jack Beatson, 'Has the Common

Law a Future,' inaugural lecture delivered on 29 April 1996, (1997) Cambridge University Press pamphlet, pp. 23-43. Not only
does legal principle not support the restrictive principle, which prevailed in the Court of Appeal, but there are no sound policy
reasons for it.

The effect of my conclusions

Earlier, I drew attention to the fact that the implied mutual obligation of trust and confidence applies only where there is 'no
reasonable and proper cause' for the employers conduct, and then only if the conduct is calculated to destroy or seriously
damage the relationship of trust and confidence. That circumscribes the potential reach and scope of the implied obligation.
Moreover, even if the employee can establish a breach of this obligation, it does not follow that he will be able to recover
damages for injury to his employment prospects. The Law Commission has pointed out that loss of reputation is inherently
difficult to prove: Consultation Paper No. 132 on Aggravated, Exemplary and Restitutionary Damages, p. 22, para 2.15. It is,
therefore, improbable that many employees would be able to prove 'stigma compensation.' The limiting principles of causation,
remoteness and mitigation present formidable practical obstacles to such claims succeeding. But difficulties of proof cannot
alter the legal principles which permit, in appropriate cases, such claims for financial loss caused by breach of contract being
put forward for consideration.

Conclusion

I would therefore allow the appeals.
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SUMMARY 

 

UNFAIR DISMISSAL – Constructive Dismissal 

 

The Claimant worked in the Respondent’s school as a Learning Support Assistant. Her duties 

included giving physical support and assistance to pupils. In particular, from September 2017,  

she was required to give support to a disabled pupil, which involved her in daily weight-bearing 

and lifting work. Over a period of months she repeatedly requested, but was not provided with,  

manual handling training, despite assurances that steps would be taken to arrange this. From 

around Christmas time she also began to develop back pain, of which she began to inform the  

Respondent in January 2018. At the beginning of May the Claimant was signed off for three  

weeks with back pain. In communications on 21 and 22 May, the head teacher informed the 

Claimant that she would, upon her return, not be required to lift the particular pupil concerned,  

that she would be looking at moving the Claimant to another class in the next school year, and  

that training was being organised for her and other staff in the following few weeks. 

The Claimant subsequently resigned and claimed unfair constructive dismissal. 
 

The Tribunal found that the Respondent was in breach of the Manual Handling Operations 

Regulations 1992. But it found that the Respondent was not in fundamental breach of its  

implied duty to take reasonable care for the Claimant’s health and safety. In so concluding, the 

Tribunal took account of the communications between the Claimant and the head teacher on 21 

and 22 May 2018, which, it found, demonstrated that the Respondent had genuine concern for  

the Claimant’s health and safety, and had taken steps to ensure that she would not in future be  

exposed to danger. The Tribunal concluded that the Claimant was not constructively dismissed, 

and so dismissed her complaint of unfair dismissal. 

The Claimant appealed. 
 

Held: the complaint was that the Respondent had breached the implied duty to provide a safe 

work environment, by failing, despite requests, to provide manual handling training, over the 

whole period of many months during which the Claimant was required to carry out such tasks, 
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and repeatedly requested it.   It was accepted that, in order fairly to adjudicate that complaint,  

the Tribunal needed to consider whether the breach was, or became, fundamental at any point 

during the course of the period from September 2017 onwards. In considering that, the 

Tribunal could properly take account of the overall picture, including such actions as the 

Respondent had taken, short of actually providing the training, up to any given point.   But, if  

the breach had become fundamental by a certain point, actions taken by the Respondent later in 

point of time could not make any difference to that: Bournemouth University v Buckland 

[2010] ICR 908. 

The Tribunal had erred by only looking at the overall picture at the point of resignation,  

including taking account of the communications of 21 and 22 May 2018. It had failed to 

consider, and determine, whether the point of fundamental breach had been reached at some  

earlier stage of the unfolding events, consideration of which could not have included those later  

communications. The appeal was allowed. This was a case where, on the facts found, and 

taking the proper approach in law, the Tribunal would be bound to have found that the breach 

became so serious as to be fundamental, at some point between January 2018, when the 

Claimant first reported back trouble, and the start of May, when she went off sick with back  

trouble, at the very latest; and that such breach had not been affirmed. As it was also not 

disputed in this case that, if the Claimant was constructively dismissed, she was also unfairly 

dismissed, a finding of unfair dismissal would be substituted.  
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A HIS HONOUR JUDGE AUERBACH 

1. The Claimant in the Employment Tribunal worked for some years at a school 

maintained by the Respondent. Following her resignation, she claimed that she had been 

unfairly constructively dismissed. Her claim was heard by Employment Judge Lewis, Ms Jane 
B 

Harper and Mrs B K Saund over three days. The parties were respectively represented by Mr 

Ohringer and Ms Smeaton of counsel. Both of them also appeared before me at the hearing of 

this appeal today. The Tribunal gave an oral decision in which it found that the Claimant was 
C 

not constructively dismissed, and it therefore dismissed her claim of unfair dismissal. Written 

reasons were subsequently provided. The Claimant appeals against that decision. 

 

D 
The Facts and the Employment Tribunal’s Decision 

 

2. At paragraph [2] of its decision, the Employment Tribunal referred to the agreed list of 

issues which included the following: 

E 

 
“2: An agreed list of issues was in the Tribunals‟ bundle [pages 46 to 47], the 

constructive unfair dismissal claim was identified in the following way: 

 

1: Did the Res pondent commit a fundamental breach of the Claimant‟s  

contract? The Claimant maintains the Respondent breached its obligations 

F under manual handling operations  regulations  1992, and/or the  implied 
obligation to provide a safe place of work by: 

 

1.1 .  failing to conduct a risk assessment of the Claimant‟s role to establish 

exactly what training is required and to identi fy possible areas of concern in  

her existing work practices and 

1.2 .  failing, des pite requests, to provide manual handling training during the 

course of the Claimant‟s  employment in res pect of her duties to assist people  

G who required lifting into and out of a wheelchair. 

2.  If so, did the Claimant resign in response to the breach? 

 

3.  Did the Claimant delay, so as to waive any breach/affirm the contract. 

 

 

H 
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A    3.    The Tribunal noted that it was referred by Mr Ohringer to a bundle containing seven 

authorities and a copy of the Manual Handling Operations Regulations 1992, and that Ms 

Smeaton handed up a copy of the EAT's decision in Assamoi v Spirit Pub Company 

(Services) Limited UKEAT/0050/11/LA. 
B 

 
 

4.  The Tribunal found that the Claimant was employed as a Learning Support Assistant. 
 

Her duties extended to the provision of physical support and assistance to students. In the class 

C to which she was assigned in the school year that began in the autumn of 2017 there was a 

disabled student, referred to as AB, who used a wheelchair and other specialist equipment. The 

Claimant had, at regular intervals during the day, to help AB move from one piece of 

D equipment to another and/or to get to her feet. That involved the Claimant in carrying out 

weight-bearing and lifting manoeuvres. Although others sometimes helped with AB, this task 

mainly fell to the Claimant. 

 

E 
5.  Although occupational therapists and physiotherapists visited the school and attended to 

 
AB’s needs, they told the Claimant that they could not give her manual handling training, 

which needed to be separately arranged for her. Over a period from around September 2017 to 

F March 2018, the Claimant on a number of occasions requested manual handling training from 
 

the SENCO, Ms Hearn, including occasions on which she reported that she was having 

difficulties in respect of AB. Ms Hearn told the Claimant during this period that she was 

G 
looking into it and that it was at the top of her list, but no training was actually provided.   At 

one point in March 2018, Ms Hearn spoke to a colleague, Ms Lambert, about finding a trainer; 

but Ms Hearn did not then follow up with Ms Lambert. 

 

 

H 
6. From January 2018 the Claimant had also begun complaining to the Respondent of back  

pain, which she had started to experience before Christmas. She mentioned it to Ms Hearn in 
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A   January, March and April. In April, she saw her GP about her back, which had by then become 

very painful. By 20 April, when she spoke to Ms Hearn again, she was, “fed up with having 

been asking about training so many times with nothing having been provided to her.”   The 

Claimant also spoke to Ms Lambert, who, in turn, emailed the head teacher, Ms Hunt, and Ms 
B 

Hearn. The Claimant herself emailed Ms Hunt on 26 April, who replied that they were looking 

to arrange training from an independent physio quickly. 

 
C 7.     On 1 May 2018 the Claimant was signed off work with back pain until 21 May. On 

21 May, she spoke to Ms Hunt and then they exchanged texts. In light of her doctor's advice, 

the Claimant wanted to know if she could return on restricted duties, specifically, no lifting. 

D Ms Hunt replied that that would be “okay in the short term”. Her text continued: 

 

“We probably need to have a discussion about moving you to another class 

group so to avoid situations where you may be required to move and assist 

and to protect other members of staff to difficulties with the remaining  

members of staff by narrowing down the number of staff who are able to 
E 

assist.” 

 

 

 

 

8. I will set out the next few paragraphs of the Tribunal's findings of fact in full: 

F 

 
“20. The Claimant returned to work on 22 May and went to see the 

headteacher in her office. We find that Ms Hunt repeated in substantially 

similar terms what she said in the text, including in respect of looking at  

moving the Claimant, and needing to address the needs of other members of 

staff or the need for there to be other staff in the classroom so there were 

G enough staff who could support AB. The Claimant left that meeting feeling 
angry and upset that the headteacher  had not done anything about 

supporting her and was now talking about the needs of other staff and she  

felt that her concerns were being minimised or dismissed. She also 

informed the headteacher she did not want to move class as she had a  

relationship with that class. During that conversation Ms  Hunt told the  

Claimant that she wished that she raised the issue with her earlier. The  

Claimant saw this as a criticism and felt that she was now being blamed for 

H not having raised it with Ms Hunt. 

21.  Ms  Hunt told the Claimant that training was being organised in the 

following few weeks, that other staff who would be dealing with the child in 
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A future would also be attending, and that she had decided by that point that  

the child would move to a different class teacher the following year with a  

new team LSA‟s. 

 

22.  The Claimant‟s case was that she did not have reasonable cause to  

believe what she was being told about training being arranged; she had been  

told by Ms Hearn for months that something was being done but nothing  

had happened and the headteacher had not been particularly proactive or 

B helpful.   She has been told that something would be done quickly in April  
yet still on the 22

nd
 May nothing had been arranged and at the time of her 

resignation letter on 5  June still nothing  had been arranged.  This was five  

weeks since she had gone on sick leave due to back pain and she had still not  

been told the date of any manual handling training. 

 

23.  The Claimant set out in her resignation letter [p.185] firstly, that it was  

with great sadness that she offered her resignation, then she went on to state 

C that she had requested suitable training multiple time “as per requirements  
to safeguard my health and well-being in regards to manual handling”. She 
referred to having  continuing back issues which had failed to resolve after 

three weeks rest and then referred to previous dangerous situations she had 

been placed in where she had also sustained injuries and stress within her  

working environment.” 

 
 

D 
9. It appears that there was some evidence to suggest that, following their communications 

 

and at the end of the day on 22 May, the Claimant told Ms Hunt that she was considering 

resigning and/or going to resign. However, it was not claimed that she did, in fact and law, 

E resign then. Rather, when she returned from half term on 5 June 2018, the Claimant handed in 
 

the letter to which the Tribunal referred at [22]. It was this letter that it was claimed, and found, 

effected her resignation. Although the Tribunal did not specifically refer to this in its decision, 

F I was told that that letter gave notice taking effect on 29 June 2018. 

 
10. The Tribunal's self-direction as to the law was as follows: 

 

 
G “26. The Claimant‟s claim is of a constructive unfair dismissal. The issues 

set out above identify the legal issues for the Tribunal in res pect of that  

claim. The Claimant s pecifically relied on the following  as a fundamental  

breach of her employment contract.  

 

The Claimant maintains the Res pondent breached its obligations under  

manual handling operations regulations 1992 and/or the implied obligation  

to provide a safe place of work by: 
H 

1.1 failing to conduct a risk assessment of the Claimant‟s role to establish  

exactly what training  is required to identify possible areas of concern in her  

existing work practices and 
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A 1.2 failing, des pite requests, to provide manual handling training  during the  

course of the Claimant‟s  employment in respect of her duties to assist people 

who required lifting into and out of a wheelchair. 

 

27. We were provided with written submissions by both Counsel which were  

amplified in oral submissions. We took into account the parties‟ respective 

submissions and the authorities provided to us. There was no real dispute  

between the parties as to the law and the legal principles were helpfully set 

B out at paragraph 26 of Mr Ohringer‟s written submissions. The dispute was  
as to where the legal principles should lead us on the facts before us.” 

 

 

11. Paragraph 26 of Mr Ohringer’s written submission to the Tribunal, to which it there 
 

C made reference, read as follows: 

 
“26. Following the approach of the Court of Appeal  Bournemouth University  

Higher Education Corpn v Buckland [2010] ICR 908 to cases of constructive  

dismissal generally, i t is submitted that the Tribunal should consider the  

following questions: 

D 
a.  Has the Respondent fundamentally breached the implied term that it 
takes reasonable care to operate a safe system of work? (Keys v Shoefayre  

Ltd [1978] IRLR 476, para 16).   In ans wering this, the Tribunal  should  

apply the principles that: 

i.  There may be a fundamental breach of contract where an employer  

fails to promptly and sensibly examine a bona fide health and safety 
complaint. (British Aircraft  Corporation Ltd v Austin [1978] IRLR 332) 

E ii. Health and safety legislation sets out the duties for employers but not  
every breach will be a fundamental breach of contract (Graham Oxley 

Took Steels v Firth [1980] IRLR 135; Lindsay v Dunlop Ltd [1980] IRLR 

93). 

iii. The Manual Handling Operations Regulations 1992 in respect of 

work where manual handling cannot be avoided, requires employers to 

(a) undertake an assessment; and (b) take appropriate steps to reduce 

the risk of injury. 

F  iv. The employer‟s treatment of the employee is to judged objectively, 
(Buckland) 

v. A fundamental breach of contract cannot be remedied. (Buckland) 

 

b.  Did the alleged repudiatory breach play a material  part in the 
Claimant‟s decision to resign? (Wright v North Ayshire Council [2014] ICR  

77, para 18) 

 

G c. Did the Claimant affirm the contract following the alleged repudiatory  
breach and before resigning? A useful summary of the law on affirmation 
can be found in the Judgment of HHJ Eady QC in Ashgar &Co Solicitors v 

Habib (UKEAT/0332/16), paras 20-22. 

 

d. If yes, was the reason for this a potentially fair reason under section 98  

(2) of the Employment Rights Act 1996? 

 

H e. If yes, were the Respondent‟s actions within the band of reasonable  
responses? (Sainsbury plc v Hitt [2003] ICR 111).” 
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A 12. As to the reason for resignation, the Tribunal found that the Claimant was aware that the  

Respondent had a duty to carry out a risk assessment, and that, had one been carried out, it  

should have identified the need for her to receive manual handling training. But the Tribunal 

continued: 
B 

 
 

“However, we find that i t was not the failure to provide the risk assessment itself 

that was in the Claimant's mind when she resigned. We find that the issue 

identified at 1.2 in the list of issues was central  in her mind and we  find that was 

the reason for her resignation.”  

C 

 

 
13. I will set out the next few paragraphs of the Employment Tribunal's reasons in full. 

 

 
D 

“30. By this time the Claimant had suffered continuous back pain, she had  

requested training in regard to manual handling to safeguard her health  

and well-being. She also refers in her resignation letter to having followed  

all the protocols, taken this up with her line manager since the beginning of  

the school  year, but had no resolution, she felt she was  unable to continue in  

the current situation. 

 

31.  We accept that there was a breach of the obligation to provide manual  

handling training and that was ongoing. We also find the Claimant had not  

waived that breach. There had not been manual handling training provided 

specific to the task the Claimant was required to do, although she did accept  

she had prior manual handling training in 2008 in respect of another pupil  

who required hoisting. At the date she resigned she still hadn‟t been  

provided with the manual handling training or a date for that training. She 

had objected to the failure to provide that training and repeated her request 

F for it throughout the period up to her resignation. 

32.  The more di fficult question for the Tribunal was whether that breach  

was a fundamental breach. It is not every breach of contract which will  

justify an employee resigning and claiming they have been dismissed. We 

also had to look at the response from the Respondent, before the Claimant 

resigned, what they did in the circumstances, and the effect of the breach  

that we have found on the employment contract as a whole, that is whether 

G the breach we found went to the root of the contract or indicated that the  
Respondent was no longer indicating a willingness to be bound by a 

fundamental term. 

 

33.  The Respondent relies on the fact that they had provided training, 

although it was not specific manual handling training, in the form of 

sessions with the occupational  and physiotherapists. They were of the view 

that that input was  specific to the needs of AB and that the OT and PT 

demonstrated the transfers and the equipment that AB used. The 

Respondent‟s evidence was that the OTPT sessions was better than the  

manual handling training that had been provided the previous year. 

E 

H 
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F The Law 

34.  Having found the failure to provide manual handling training was a 

breach we considered what the Res pondent had done by the time the 

Claimant came to resign or reached the decision to resign, whether that is 

22 May or 5 June. 

 

35.  On 21 May the Respondent had agreed to restricted duties for the 

Claimant to protect her from lifting in the short term and had suggested the  

move to a different classroom as a longer-term solution. We accept that the  

headteacher had said that she needed to have a discussion about that with  

the Claimant, but we find that was what she foresaw doing. We are satisfied 

that this was to protect the health and welfare of the Claimant. 

 

36.  Mrs Smeaton in her submissions identified three steps which she said 

mitigated the effect of the breach in respect of manual handling training, 

including making arrangements for the training to take effect at the future 

date. We accept that two of those steps, the restriction on lifting, i.e . 

restricted duties, and the decision to move the Claimant to a new class had 

taken place, and the Claimant had been told about them, before the point at 

which she resigned. We find that those were in place before the resignation 

– rather than being  attempts to remedy a fundamental  breach after it had 

taken place. 

 

37.  We accept Ms  Smeaton‟s  submissions. We are satisfied that the 

Respondent, by those actions, demonstrated that it did have concern for the  

Claimant‟s  safety; it had taken steps  to address the Claimant‟s  concerns and 

to ensure that she would not be exposed to the danger of lifting and to  

damage to her back and that they were taking her concerns seriously. 

 

38.  At the point that the Claimant resigned those measures have been put in  

place to protect her. We are satisfied that in the context of the employment 

contract over all that the des pite the ongoing failure to provide manual  

handling training  therefore was  not a fundamental  breach and did not go to 

the root of the contract. 

 

39.  The Claimant‟s claim for constructive dis missal therefore fails and is  

dismissed.”  

 

 
 

14. It is necessary to a claim of unfair dismissal that the employee was, in fact and law, 
 

dismissed. But section 95(1)(c) Employment Rights Act 1996 provides that the circumstances 
G 

in which an employee is treated as dismissed include the following: 

 
 

“The  employee terminates the contract under which he is employed (with or 

without notice) in circumstances in which he is entitled to terminate i t without 

H notice by reason of the employer‟s  conduct.” 
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A      15.      It is long-established that for these purposes there must, by the time of the resignation,  

have been a fundamental or repudiatory breach of contract by the employer.   The employee  

must not have affirmed the contract thereafter, and the breach must have materially influenced 

the decision to resign. 
B 

 

16. The breach relied upon may be of an express term of the contract or an implied term, or  

more than one term. All employment contracts contain certain well-established implied terms. 

C In many cases, the employee relies on the so-called implied duty of trust and confidence. In the 

well-known formulation, this is the term that the employer will not, without reasonable and 

proper cause, conduct itself in a manner calculated or likely to destroy or seriously damage the 

D relationship of trust and confidence between employer and employee. It is well-established that 

the nature of that particular implied term is such that, if there is a breach of it, then that will 

necessarily be a fundamental breach (see Morrow v Safeway Stores plc [2002] IRLR 9). 

Another implied term is the duty to take reasonable care for the employee’s health and safety. 
E 

 

17. In the present case, the Claimant asserted that there was a breach of the Manual 

Handling Operations Regulations 1992 and/or of the implied duty to provide a safe system of 

F work. It seems to me that the correct analysis is that, for the purposes of this particular claim, 
 

the fundamental breach alleged was of the implied health and safety obligation; and this, in 

turn, was said to have been brought about in this case by an ongoing breach of the 1992 

G Regulations by the Respondent failing, despite requests, to provide the Claimant with the 

required manual handling training, and continuing to require her to carry out such duties in 

respect of AB. 

 

 
H 18.       It was not controversial before the Employment Tribunal or the EAT that paragraph 26 

of Mr Ohringer's submission to the Tribunal, which it adopted in its decision, is a fair and 
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A     correct summary of the further principles emerging from the authorities to which it refers.   I 

agree. Two of those principles are of particular significance to the arguments on this appeal. 

 

19. Firstly, not every breach of the health and safety implied term and, in particular, not 
B 

every breach of it based upon a breach of health and safety legislation, will be a fundamental 

breach.   Secondly, once a fundamental breach of contract – of any sort – has occurred, the 

employer cannot then cause that breach to cease to be a fundamental breach, by taking further 

C steps to remedy or ameliorate its effects or otherwise to make amends. The authority for that 

proposition is Bournemouth University Higher Education Corporation v Buckland [2010] 

ICR 908. Although that authority makes other important points as well, I will refer to this 

D particular proposition as the Buckland principle. The right to rely upon a fundamental breach 

and resign and claim constructive dismissal may, as has been noted, be lost by subsequent 

affirmation, but that is a different matter. 

 

E 
The Grounds of Appeal and the Arguments 

 

 

20. The four Grounds of Appeal, set out in the Notice of Appeal, are as follows: 

 
F 

“Ground 1  

 

8. The ET failed to determine whether the breach of contract, which it  

had identified, was a fundamental  breach at any time before its effects  

had been „mitigated‟ on 21 and 22 May 2018. 

 

G 9. Had the ET correctly directed itself, it would have asked itself 
whether there had been a fundamental breach at any time prior  to 

termination, including  before 22 May.  If there had been then, absent 

affirmation by the Claimant, there would have been a constructive  

dismissal. 

 

Ground 2  

 

H 10. Further or in the al ternative, the Tribunal mis directed itself 
considering whether the breach of the implied term to provide a safe 
place of work was repudiatory after looking at the „the effect of the  

breach...on the contract as a whole‟. (paras. 32 and 33). 
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A 
11.  Although the implied term of trust and confidence may be viewed in 
light of the contract as a whole, that is not true of the implied term to 

provide a safe place of work. A serious breach of the implied term to 

provide a safe place of work is fundamental  regardless of the „context of 

the employment contract over all‟. 

 

Ground 3  

B 
12.  Further or in the alternative, i t appears from paragraphs 34, 36 and 
38 of the ET‟s Reasons that it considered that the question of whether  

there had been a fundamental breach of contract should be assessed 

taking into account all the relevant facts up to the date of termination. 

 

13.  This suggests that the ET considered i t possible for a fundamental 

breach to be remedied in contrast to the correct position set out in 

C Bournemouth University Higher Education Corpn v Buckland [2010] ICR 
908. 

 

14.  Indeed, the last sentence of paragraph 36 suggests the ET 
misunderstood the effect of principle of Buckland, which was cited to i t, 

and thought that a breach can be remedied before but not after 

resignation. 

 

D Ground 4  

15.  In the alternative, if the ET did correctly direct itself, its conclusion  

that there was not a fundamental breach of the implied term to provide 

a safe place of work, was  perverse. The ET‟s primary findings were that  

the Res pondent was  required to provide manual  handling  training, but 

it failed to do so des pite advice and repeated requests from the 

Claimant, even after she started suffering  back pain. This all supported 

E an inevitable conclusion that the Res pondent having fundamentally 
breached the contract of employment.”  

 

 

21. An authority which was the subject of contention in argument before me is Assamoi. 

 

F The EAT's own summary of its decision in that case ends with the following proposition: 

 
“There is a distinction between preventing matters escalating into a  

breach of the implied term of mutual trust and confidence and 

trying to cure a breach which has already taken place.”  

 

G 

 

22. Ms Smeaton, both before the Employment Tribunal and in arguing this appeal, relied 

upon that as a sound proposition. She submitted that this was a proper distinction to draw, and 

H not at odds with the Buckland principle but consistent with it. It was, in substance, her 
 

submission that what the Tribunal in the present case had concluded, in particular at [36], was 



UKEAT/0097/20/BA 

-11- 

 

 

 

 

 

 

A        that, in effect, the present case was an Assamoi type of case rather than a Buckland type of 

case. The Tribunal, she said, was entitled to so find, and the EAT could not and should not 

interfere. 

B 

23. Mr Ohringer submitted that Assamoi conflicted with Morrow and Buckland and, for 
 

that reason, should not be followed. Alternatively, he submitted that Assamoi only applies to a 
 

case concerned with the implied duty of trust and confidence, as it is only in relation to a claim 

C of breach of that implied duty, that the employer's actions could be looked at in the round. That 

argument went to Ground 2. 

 

D 24.     Mr Ohringer submitted that, in any event, the Tribunal had failed to determine the  

question of whether there was a fundamental breach at any time during the course of 

employment before the effects of any such breach had been, in the Tribunal’s word, “mitigated” 

by what happened on 21 and 22 May 2018. That was Ground 1. The Tribunal had only 

E 
considered the position as at the point in time when the Claimant resigned or decided to resign. 

 

It had not considered whether the breach had become fundamental at an earlier stage. If so, 

what happened later, on 21 and 22 May, was necessarily to be regarded as irrelevant. There 

F was, said Mr Ohringer, no finding as to when, or by when, the breach to which the Tribunal 
 

referred at [31] had occurred. The discussion at [32] onwards, in particular at [32], [34], [36] 

and [38], simply looked at the overall position as at the date of resignation and taking into 

G account the events of 21 and 22 May. 

25. Further or alternatively (this was Ground 2) the Tribunal had taken the wrong approach, 

by looking at the impact of the breach upon the contract as a whole. That is a permissible 

H approach in relation to the implied duty of trust and confidence, he said, but not in relation to 

the implied duty to provide a safe working environment; a sufficiently serious breach of the 
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A implied health and safety term would be a fundamental breach, in and of itself, regardless of 

considerations about the wider context of the contract as a whole. 

 

26. Mr Ohringer, in particular, took me to the formulation of this implied term in Johnstone 

B 
v Bloomsbury Health Authority [1991] ICR 269. Although the claim in that case was not of 

 

constructive dismissal, it was of a breach of the implied contractual (and tortious) duty of the 
 

employer “to take all reasonable care for [the employee’s] health and safety”, which is no 

C different to “the duty to provide a safe system of working” (per Stuart-Smith LJ at 273H and 

277D). He referred me also to Sir Nicolas Browne-Wilkinson V-C’s formulation of it (at 284E) 

as an implied duty on the health authority, when exercising their own rights under the contract 

D “to take reasonable care not to injure their employee’s health”. Mr Ohringer said that in 

relation to this implied term, what matters is the impact of the employer’s conduct or inaction 

on the employee's health and safety, and/or the risk thereby posed to the employee’s health and 

safety, not the employer's intentions, promises or reassurance, good or otherwise. 
E 

 

27. To that extent, whilst agreeing with the discussion in Leeds Dental Team Limited v 

Rose [2014] ICR 94, to the effect that, when considering the intentions of the employer, the 

F Tribunal should take an objective rather than a subjective approach, Mr Ohringer said that was 
 

applicable to claims of breach of the implied trust and confidence term, but not the health and 

safety term. Mr Ohringer suggested that an analogy was offered by Sedley LJ in Buckland at 

G [28], to the effect that a failure to pay wages is fundamental, regardless of whether there might 

be particular circumstances that make it a reasonable action on the part of the employer. 

 

28. However, said Mr Ohringer, in this case the Tribunal had impermissibly taken into 

H 
account broader questions about the attitude or intentions of the Respondent. This could be 

seen from what it said at [32] and the conclusions that it reached at [37]. It failed there to focus 
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A on the health and safety impact of the Respondent’s conduct in this case. Wider considerations 

might have been appropriate had there been a claim of breach of the trust and confidence 

implied term, but that was not the basis of the claim in this case. 

B 

29. Further or alternatively – this was Ground 3 – it appeared from [34], [36] and [38], in 

particular, that the Tribunal considered, wrongly, that whether there was a fundamental breach 

by conduct at a certain point during employment, should be considered in light of all the 

C relevant circumstances up to the date of resignation. Indeed, said Mr Ohringer, the final words 

in [36] suggested that the Tribunal had misunderstood Buckland, as it apparently thought that a 

fundamental breach that has taken place can be rectified by the subsequent conduct of the 

D employer, as long as that conduct occurs before, but not after, the resignation. 

 

30. Further, or alternatively – this was Ground 4 – given the findings that the Respondent 

was obliged to provide manual handling training and had failed to do so over many months, 

E 
despite repeated requests from the Claimant, and that she had then developed back pain, the 

 
decision that there was no fundamental breach was perverse. The Tribunal should have 

inevitably, had it applied the correct weight to the facts found, concluded that there was a 

F fundamental breach. The employer’s stated intentions were not relevant, and the ongoing 
 

situation whereby the Claimant continued over many months to be required to carry out weight- 

bearing and lifting work, coupled with the continuing failure to provide training, even after she 

G complained of back trouble, made the breach, as time went on, progressively worse. The 

Tribunal should have concluded that, as of January 2018, or at any rate certainly before May, a 

fundamental breach had occurred, because the impact of the breach had, at some point during 

 
that window, become so very serious. 

H 
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A   31.   Ms Smeaton submitted that the EAT could not interfere with a Tribunal's finding about 

whether there was a breach and, if so, whether that breach was fundamental, where there was 

evidence which would support the Tribunal's decision on those questions (see Woods v WM 

Car Services (Peterborough) Ltd [1982] IRLR 413, 415). In this case, the Tribunal had asked 
B 

itself the right questions and answered them permissibly. It had found, at [31], a breach of the 
 

1992 Regulations by not providing training; but it had rightly also asked whether there was a 

 
fundamental breach of contract.   It had not at any point found that there was a fundamental 

C 
breach of this implied term. It permissibly concluded at [38] that the ongoing failure to provide 

training was not a fundamental breach. 

 

D 
32. Ms Smeaton accepted that the pleaded case covered the whole period from September 

onwards, and that the Tribunal therefore did have to consider whether there was a fundamental 

breach at any point over the course of the months from that time onwards. But, she submitted, 

the Tribunal had indeed done that. The EAT should not adopt an overly pernickety critique of 
E 

its decision (ASLEF v Brady [2006] IRLR 576, at [55]; Brent London Borough Council v 
 

Fuller [2011] IRLR 414, at [31]). The EAT should not assume that the Tribunal had not 
 

considered a particular point, simply because it was not expressly mentioned. (Retarded 

F Children's Aid Society v Day [1978] IRLR 128, at [19]). Reading the Tribunal's decision as a 
 

whole fairly, it must be read as having concluded that there was no fundamental breach at any 

time during the course of employment; and Ground 1 should therefore fail. 

G 

33. As to Ground 2, because not every breach of this implied term is a fundamental breach, 

the Tribunal was entitled to look at the overall circumstances of the contract to decide whether 

this particular breach was sufficiently serious to be fundamental (Graham Oxley Tool Steels 

H 
Ltd v Firth [1980] IRLR 135 at [17]).   Mr Ohringer's rigid distinction between words and 

 

deeds was not warranted by the authorities. Ms Smeaton agreed that the intentions or attitudes 
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A   displayed by the employer are more likely to be arguably relevant to a claim of breach of the 

implied trust and confidence term than to a claim based on the health and safety term. But she 

did not accept that such considerations were wholly irrelevant to whether a breach of the latter 

term should be viewed as fundamental. 
B 

 

34. In this case, she submitted, the Tribunal properly considered the steps that the 

Respondent had taken, in particular through the headteacher’s actions, to demonstrate that it 

C took the Claimant's concerns seriously, and to ensure that she would not be further exposed to  

any danger. In any case, the Tribunal had found that the headteacher did take immediate action 

on the Claimant’s return in May, to ensure that she would not be exposed to any further danger 

D through having to lift AB. She did so by, in the short term, indicating that the Claimant would 

not immediately be required to go on doing so, and by indicating that, in the long term, from the 

start of the next school year, she would be moved to a different class.   The wages example 

given in Buckland at [28] was simply an illustration of the fact that the test was an objective 
E 

one. 

 

 

35. Turning to Ground 3, Ms Smeaton submitted that there was nothing wrong with the 
 

F principle which she extracted from the EAT's decision in Assamoi. It drew a valid distinction 
 

and was consistent with the Court of Appeal's decision in Buckland.   It was clear that this 
 

Tribunal, which had the relevant authorities, including Buckland and Assamoi, cited to it, 
 
G appreciated the Buckland principle, and hence it identified a difference between a case where 

an employer attempts to put right a fundamental breach that has already occurred, and one in 

which matters never get to that point. That, she said, was clearly the approach the Tribunal 

 

properly took, in particular at [36]. 

H 
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A 36. It was not a fair reading to infer that the Tribunal was labouring under the error that a 

fundamental breach could be remedied after the breach had taken place, so long as this was 

done before resignation. It did not find that there was a fundamental breach at all in this case; 

and the decision should not be overturned because of some minor infelicity of expression. The 
B 

Tribunal had directed itself correctly as to the law, and the EAT should not infer that it had not 

applied the law correctly, unless its language elsewhere in its decision admitted of no other 

conclusion (see Elmbridge Housing Trust v O'Donoghue [2004] EWCA Civ 939, at [44] and 
C 

Jones v Mid-Glamorgan County Council [1997] IRLR 685, at [30]). 

 
37. Finally, the Tribunal's conclusion that there was no fundamental breach was one that it 

D 
was entitled to reach on the facts found and was not perverse. Having regard to all the facts 

found, not limited to those found about the Respondent’s actions on 21 and 22 May, the 

Tribunal was entitled to find that the breach was not fundamental, and there was no basis for the 

EAT to interfere. 
E 

 

38. Ms Smeaton, however, accepted that it would be sufficient for this appeal to succeed if 

any one of the four Grounds succeeded. I should only dismiss the appeal if I accepted her case 

F that all four Grounds should fail. 

 

 
Discussion and Conclusions 

 

G 

39. Buckland, a decision of the Court of Appeal, by which both Employment Tribunals and 
 

the EAT are bound, is clear and unqualified on the point at issue in this appeal. If there has 
 

been a fundamental breach of contract by the employer, then this cannot in law be undone by 

H any further action or conduct of the employer occurring at a point in time thereafter. Sedley LJ, 

in particular, wrestled with the potential tension between this legal doctrine and the industrial 



UKEAT/0097/20/BA 

-17- 

 

 

 

 

 

 

A reality of how dynamic employment relationships may ebb and flow over time. But he, and the 

whole Court of Appeal, came to the conclusion that contract law did not, in this regard, admit 

any exception or variation, in the context of employment relationships, to this general principle. 

B 

40. Of course, there may be cases where the employer, having done something amounting 

to a fundamental breach, then takes some further action which in fact persuades the employee to 

decide to remain in employment and not to resign, even though they would, in law, be entitled 

C to do so, and, thereby, to affirm the contract (see the observations of Sedley LJ in Buckland at 
 

[40] and Jacob LJ at [52] and [56]). But affirmation, as I have noted, is a different concept. 
 

 
 

D 41.      It is not disputed that the authorities establish that a breach of the implied duty to take 

care for the employee’s health and safety and, in particular, a breach of that duty said to have 

been caused by a breach of the 1992 Regulations, may or may not be fundamental. That must 
 

depend on the circumstances of the case. 

E 

 
42. I also agree with Mr Ohringer that, where this particular implied term is relied upon, the  

Tribunal's focus should be on the harm, or risk of harm, in fact caused, or posed, to the 

F       employee's health and safety by the employer’s actions or inactions, in light of all the facts 

found, as to the situation thereby created.  Ms Smeaton rightly conceded that this is where the 

emphasis should lie, in such a case, and that, when considering whether a breach of this 

particular implied term is fundamental, statements of intention or attitude on the part of the 
G 

employer will generally have less significance than they might where the claim is of breach of 

the implied duty of trust and confidence. 

 
H 43. However, I do not go as far as Mr Ohringer invites me to do: I do not say that such 

considerations are necessarily in law, in every case which relies upon a breach of the health and 
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A safety implied term, wholly irrelevant. In particular, it seems to me that the theoretical bright 

distinction between an employer’s actions on the one hand, and its statements or intentions, on 

the other, may, in some cases, in practice, be grey or difficult to draw.   If, for example, an 

employer says they have booked and arranged a training course to take place next week, that 
B 

could be characterised as merely a statement. But making the booking is itself an action of 

sorts; and I would not hold that in every case conduct of that sort would necessarily be wholly 

irrelevant to whether there had been a fundamental breach of the health and safety duty. 

C 

 
44. A separate point, however, is that where, in a case such as the present, the conduct 

complained of is said to have factually come about by the employee being required over a 

D       period of time to continue taking manual handling actions, and also, over that sustained period 

of time, despite requests, not being given the necessary training, then it may be said that over 

time the breach becomes more serious, and so at a certain point crosses the line and becomes 

fundamental. In other words, exposing the employee to risk, whether because of lack of 
E 

training or otherwise, on one occasion or for a short time, might in a given case not cross the 

line to being a fundamental breach; but repeatedly doing so, or doing so over an extended 

period, might be found to do so because of the increased and continuing risk and/or actual harm 

F caused. Such a claim is, in effect, one of breach of this term becoming fundamental by 

cumulative and persisting conduct over time. 

 

G 45.    I turn to consider Assamoi. In that case, the conduct of a manager, Mr Cooper, towards 

the employee, by accusing him of misconduct, led to the employee raising a grievance. Other 

managers who then looked into the dispute accepted the employee’s account of events, and took 

 
steps to put matters right. The Tribunal found that Mr Cooper’s conduct was “likely to damage 

H 
the relationship of trust and confidence”. But it went on to find that the actions of the other 
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A        managers “prevented Mr Cooper's conduct from constituting a breach of the implied term of 

trust and confidence”. It was argued that this analysis was contrary to the Buckland principle. 

 

46. The EAT, however, construed the words of the Tribunal, in the first passage that I have 
B 

just cited, as falling short of a finding that Mr Cooper's conduct was a breach of the implied 

term, because the Tribunal had not there found that his conduct was likely to “seriously” 

damage the relationship. The Tribunal’s further conclusions about the later actions of the 

C managers were, said the EAT, on a fair reading, not a finding that their actions had changed the 

nature of Mr Cooper’s prior conduct; rather, the Tribunal had found that their actions prevented  

the matter from escalating into a breach of the implied term. There was, said the EAT, a 

D distinction between that, and trying to cure a fundamental breach which has already taken place. 

While Buckland holds that the latter is not legally possible, it does not preclude the former. 

 

 

47. I can see the argument that the EAT’s reading, in Assamoi, of the Employment 

E 
Tribunal’s decision in that case, might perhaps be said to have been a generous one. I note that 

 
the EAT observed that the Court of Appeal’s decision in Buckland (which had been given 

earlier in the same year), was not cited to the Tribunal in that case. But, given the conclusion 

F that the EAT in Assamoi came to, about what the Tribunal in that case had or had not actually 
 

decided, I do not think that its analysis of the law conflicts with Buckland. If an Employment 
 

Tribunal finds that, at, or by, a certain point in time, the conduct of the employer, whether by a 

 
G single act or omission, or cumulative conduct up to that point, amounts to a fundamental 

breach, it cannot in law go on to find that conduct of the employer subsequent to that point in 

time has altered that conclusion in relation to the earlier conduct. Nor can it arrive at the same 

 
outcome by reasoning that, viewed overall, the entire course of conduct up to the point of 

H 
resignation does not, after all, amount to a fundamental breach. But on examination, in terms of 

 
the proposition of law that it advances, Assamoi does not say either of those things. 
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A 48.   Leaving aside the EAT’s particular analysis in Assamoi, of the Employment Tribunal’s 

decision in that case, I agree, of course, with the various general propositions about the 

approach that the EAT should take, to the construction and reading of Employment Tribunals’ 

decisions and reasoning, which are expounded in the authorities to which Ms Smeaton took me. 
B 

But, in cases of this sort, it is important, in light of Buckland, that Tribunals do carry out the 
 

analysis with care, and can be seen from the content of their reasons to have done so. In 
 

particular, what the Buckland principle means is that, in considering whether there has been a 

C 
fundamental breach of the health and safety implied term up to, or at, any given point in a story 

which unfolds and develops over time, the Tribunal must take care only to take account of 

relevant conduct of the employer, and its impact, up to that given point. 

D 

49. I turn back then, to the present Tribunal’s decision. This Tribunal was, of course, 

referred to Buckland and other relevant authorities; and it referred, albeit by the route of 

incorporating part of Mr Ohringer’s submissions by reference, to the Buckland principle. But 
E 

did it apply the law correctly to the facts found?   The starting point in any given case is to 

consider with care what conduct is said to have amounted to a fundamental breach. In this case, 

the Tribunal identified that two matters were relied upon by the Claimant as amounting to a 

F fundamental breach. The first – the failure to carry out a risk assessment – was found not as 

such to have influenced her decision to resign, and there is no appeal in that regard.   The  

second, as identified in the list of issues and referred to at the start of the Tribunal’s decision, 

G and again in its statement of the law, was the failure to provide manual handling training 

despite repeated requests. 

 
 

50. It is important to note that the complaint was of failing to provide that training, of 

H 
failing to do so despite requests, and of failing to do so during the course of the employment 

 
over a period of months. It is clear that the Claimant was complaining of what had happened 
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A (and/or not happened) in this regard, over the whole period from the start of the autumn term in 

2017. The clear basis of her complaint of fundamental breach was that she had continued to be  

required to carry out these physical duties and, during the same period, asked for, and continued 

to ask for, training, at least roughly once a month from September 2017 onwards, and that 
B 

throughout that period it was nevertheless not in fact provided. 

 

51. I agree with Mr Ohringer, therefore, that the Tribunal had to consider, and decide, 

C whether at any point during that period, a stage was reached whereby the Respondent’s conduct 

up to that point in time amounted to a fundamental breach. Ms Smeaton, as I have noted, 

confirmed during the course of argument that she did not dispute this, as such; but her case was 

 

D that, on a fair reading, the Tribunal had considered this, and had found that there was no 

fundamental breach at any point during that period. 

 
 

52. As to this, the factual scenario postulated in the claim, and captured in the list of issues, 

E 
was that the state of affairs complained of had first come about in the autumn of 2017 and then 

 
continued thereafter to be the case, month on month. The Tribunal found that this was factually 

correct.   The Claimant was required throughout this period to continue to support AB.   She 

F made repeated requests for training throughout this period. The training was not provided 
 

throughout this period. It was clearly the Claimant’s case that, the longer this went on, and 

particularly with the added ingredient of her in due course complaining of back pain, the more 

G serious the situation got. The Tribunal, therefore, indeed had to decide, in light of those found 

facts, whether at any point during that period things had reached the point where the 

Respondent was now in fundamental breach of this implied term. Ms Smeaton argued that, on 

 
a fair reading, it had considered that question and answered it in the negative. I do not agree. 

H 
My reasons follow. 
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A      53.       First, at [31], the Tribunal found that there was a breach of obligation by the Respondent 

to provide training, but it did not there refer to any particular point in time or stage of matters. 

Rather, it described there the overall picture up to, and as at, the date when the Claimant 

resigned. Then, at [32], the Tribunal referred to the need to decide whether such breach was a 
B 

fundamental breach. But this language again does not suggest that it was considering there, the 

possibility of whether at a certain stage or point over the months from September 2017 it 

became a fundamental breach; and, if so, when.   Nor did any examination of that particular 

C        
question follow this passage in the Tribunal's decision.   Rather, the Tribunal immediately 

moved on to refer to the need to look at the response from the Respondent “before the Claimant  

resigned”, and what the Respondent did and the effect on the contract as a whole. 

D 

54. At [33] the Tribunal referred to one aspect of the Respondent’s conduct at an earlier 

stage in the chronology, upon which it relied, being the sessions with the occupational 

therapists and physiotherapists. But at [34] it then referred again to considering what the 
E 

Respondent had done “by the time the Claimant came to resign or reach the decision to resign 

whether that is 22 May or from June”. Then, at [35], the Tribunal considered specifically what 

the Respondent did on 21 May, and the significance that it attached to that. At [36] and [37] it 

F continued to refer to what was said or done on 21 and 22 May. Then, at [38], it referred to the 

measures that were in place “at the point that the Claimant resigned”.  

 

G 55. What is missing, therefore, is any consideration by the Tribunal, by going back over its 

earlier findings about how matters unfolded over the months, of whether the point of 

fundamental breach was reached at any stage in the period from September 2017 onwards, and 

 

prior to 21 May, taking account, stage by stage, of the context of what the Respondent did or 

H 
did not do up to the given point.   I do not agree with Ms Smeaton that this is an unfair or 

 
pedantic reading of the decision, or that it involves an incorrect inference that the Tribunal 
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A overlooked this issue. It is, in my judgment, a fair and natural reading of what the Tribunal 

positively said.   Further, the omission to consider this aspect is not an omission of a minor  

point, but of a crucial part of what the Tribunal needed to consider in order to dispose of this 

claim fairly and properly. 
B 

 

56. The concluding words of [38], in terms, suggest that the Tribunal has simply looked at 

the overall picture as it stood at the date of resignation, including what it described there as the 

C measures that had been put in place at that point – a clear reference to 21 and 22 May.   It has 

not gone back over its findings of fact to consider the specific question of whether the point of a 

fundamental breach was reached at any earlier stage in the chronology. This finding, at [38], as 

D to how matters stood at the point of resignation, is the finding – and the only one – that there 

was no fundamental breach; and this then directly provides the basis for dismissing the claim at 

[39]. 

 

E 
57. I therefore conclude that Ground 1 succeeds. The Tribunal erred because it failed to 

 
consider and determine whether there was a fundamental breach at any point in time prior to 21 

and 22 May 2018. It was essential to do so, in order for the Tribunal to properly and fairly 

F adjudicate this claim, given the way that it was advanced, and in light of its findings of fact. 
 

So, it follows that, for this reason alone, this appeal must be allowed. Given that it was all fully 

argued, I will, however, say something also about the remaining Grounds. 

G 

58. As to Ground 2, as I have said, it would not have been wrong, as such, for the Tribunal  

to look at all the relevant actions of the Respondent up to any given point, in deciding whether 

there was a fundamental breach of the health and safety implied term up to, or as at, that given 

H 
point. But the staged approach required it only to take account of what the Respondent had  

relevantly done at each stage up to the point in question.   This Ground, however, makes a 



UKEAT/0097/20/BA 

-24- 

 

 

 

 

 

 

A different criticism, being that the Tribunal cast its net too wide, by taking account of displays of 

intention and attitude, such as would have legitimately formed part of the consideration of 

breach of the implied trust and confidence term, but not of the health and safety term. 

Mr Ohringer relied, in particular, on what the Tribunal said at [32], when it referred to looking 
B 

at the effect of the breach on the employment contract as a whole, and whether it went to the 

root of the contract or indicated that the Respondent was no longer indicating a willingness to 

be bound by a fundamental term. 

C 

 
59. The Tribunal was here in potentially dangerous territory, because, on one reading, it 

might be said that this expression of what the Tribunal had to do is too widely generalised for 

D       the context of the health and safety term.   However, no hard findings were made in this 

paragraph, and the Tribunal was clearly referring, I think, in the final words, to the time- 

honoured formulation of what it means for a breach to be fundamental. However, Mr Ohringer 

submitted that the error was demonstrated, in particular, by what the Tribunal said in the later 
E 

paragraphs. In particular, at [36] and [37] it cast its net wider than it should have in the context 

of this implied term, by looking at statements of intention and future plans, rather than looking 

at whether there were concrete actions that affected the harm, or risk of harm, to the Claimant’s 

F health and safety. 

 

60. I am just persuaded by Ms Smeaton's careful submissions that the Tribunal probably did 

G 
not fall into that particular error here. Reading [35] to [38], the Tribunal appears to have taken 

on board a distinction between what was done in terms of immediate action upon the 

Claimant’s return and what was stated as to future plans. In particular it found that the 

Claimant was told with immediate effect that she would no longer be required to work with AB; 

H 
and that taking her off those duties in that class was the short-term way of giving effect to that, 

 
and moving her to a different class in the next school year was the long-term way of giving 
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A       effect to that.   The Tribunal has, it seems to me, drawn a distinction between that and the  

promise of future training. I am persuaded that the Tribunal did observe that distinction. 

 

61. It might, yet, be said that this was not a complete answer to the question of whether the 
B 

Claimant would be unduly exposed to risk, pending the eventual receipt of training, because of 

her responsibilities more generally, as opposed to specifically in relation to AB. But that is not 

something I have to decide. If the compass of this claim had solely been confined to this 

C     narrow time window, and if the sole Ground of appeal had been Ground 2, I am not sure, 

therefore, that I would have upheld it. But, in any event, this point cannot assist the 

Respondent, because the Claimant has succeeded on Ground 1. 

D 

62. As to Ground 3, the second part of the last sentence of [36] does rather look like a 

reference, at least in part, to the Buckland principle, although the Tribunal would have done 

better to set out a fuller express summary of the law, including that principle, in its decision, or 

E 
perhaps to have reproduced in an annex the extract from counsel's submission to which it 

 

referred. Nevertheless, I note that the principle was specifically cited in Mr Ohringer’s 

submission to which the Tribunal referred by incorporation; and this part of this sentence 

F appears to echo its language. 

 

63. The reference, in the first part of the sentence, to the moment of resignation, does sit 

somewhat uneasily with this, but I do not go so far as to say that this signifies that the Tribunal 
G 

wrongly thought, contrary to the Buckland principle, that once a fundamental breach has 
 

occurred it could be repaired by action taken after the breach but prior to the resignation. I am 
 

inclined to think that this was a rather inelegant attempt by the Tribunal to allude to what might 

H 
be called the Assamoi distinction. Be that as it may, as I have already said, what this language 

 

does point to here, as well as in other parts of this section of the decision, is the Ground 1 error 
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A        of failing to consider whether there has been a fundamental breach, at any point over the 

history, stage by stage, taking account only of the Respondent's relevant conduct up to the given 

point. 

B 

64. Given that my conclusion in relation to Ground 1 means that this appeal must be 

allowed, the Ground 4 perversity question, as such, falls away. But in its place, I now have to 

consider whether the matter must be remitted, or whether I should substitute a decision 

C upholding the claim that the Claimant was constructively dismissed. I can only take the latter 

course if all the necessary facts have already been found by the Tribunal, and either: (a) more 

than one outcome is still possible, but the parties consent to me re-taking the decision on the 

D basis of those facts; or (b) I conclude that, applying the law correctly to those facts, only one 

outcome is possible. 

 
 

65. In the course of argument earlier this morning, Ms Smeaton indicated that, were I to 

E 
uphold the appeal, as I now have done, the Respondent would not consent to route (a) and she 

 
would be inviting me to remit. Mr Ohringer, however, submitted that there is only one outcome 

that could properly be reached, applying the law to the facts found by the Tribunal. What they 

F both agreed about is that the overall outcome does turn in this case on whether the Claimant 
 

was constructively dismissed, because Ms Smeaton confirmed that the Respondent did not, at 

the end of the day, maintain before the Tribunal that, if this was a constructive dismissal, it was 

G nevertheless fair. She accepted that, in this case, a finding of constructive dismissal would lead 

to one of unfair dismissal. But before I decide whether I should remit and, if so, on what basis, 

I will allow counsel the opportunity to make some further submissions to me about that now. 

 

 
H Disposal 
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A   66.    I have now heard further argument as to whether, in light of the decision I have given 

allowing this appeal, this is a case where I can and should substitute my decision for that of the  

Employment Tribunal, or whether I must remit the matter to the Tribunal, and, if so, whether to 

the same or a differently-constituted Tribunal. I have been reminded of the guidance in Jafri v 
B 

Lincoln College [2014] ICR 920 and Burrell v Micheldever Tyre Services Ltd [2014] ICR 
 

935 on the first point and, of course, of the Sinclair Roche & Temperley v Heard [2004] 
 

IRLR 763 principles on the second point. 

C 

 
67. I have come to the conclusion that this is a case where I can and should take a robust 

approach and I do not need to remit to the Employment Tribunal. That is because, applying the 

D law correctly to the facts as found by this Tribunal, only one conclusion is possible. That is, 

that, prior to what happened on 21 and 22 May 2018, the point had comfortably been passed by 

which the Respondent was in fundamental breach of contract. That was also a breach which 

was not affirmed, and in response to which the Claimant resigned. Therefore, I should 
E 

substitute a finding that this was a constructive dismissal; and it has been conceded that, in this 

case, it follows also that this was an unfair dismissal. 

 
F 68. I have kept very firmly in mind, and it was one reason why I wanted to give counsel the  

opportunity to make further submissions to me about this, the limited role of the EAT, and the  

need to approach with due restraint what is said in Jafri at [47] and in Micheldever at [20] 

G about there being cases in which the EAT can and should take a robust view. This is, however, 

such a case. I say that for the following reasons, all of them rooted in the findings of fact made 

by this Employment Tribunal.  

 

 
H 69. Firstly, it really is very striking that this Employment Tribunal found that this situation, 

of the Claimant being required to carry out the duties in question, without receiving the proper 
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A        training, obtained over a period, not of days, or weeks, but of months, starting in September 

2017 all the way through until April and then into May the following year.  Secondly, again a 

striking feature of the found facts is that it was identified early on by the Claimant herself, and 

the therapists who, it appears, visited in around October 2017, that there was a need for such 
B 

training, and this was repeatedly raised. I do not have the precise dates from the Tribunal’s 

decision but it is apparent from its findings that it was raised by her pretty much once a month. 

 
C 70. Thirdly, again it is a striking feature of the findings of fact, that the Claimant began to  

experience back trouble before Christmas, and specifically raised this with the Respondent in 

January and then again in February, and in April. So she made them aware of that, and yet the 

D training was still not provided. 

 

71. Putting all of that together, it seems to me that Mr Ohringer is right that, realistically, no 

Tribunal, taking those findings of fact and properly putting to one side what happened later on 

E 
in May, could have come to the conclusion that, as late as early May, this breach of the health 

 
and safety duty had still not crossed the line of being fundamental. Any Tribunal, properly 

directing itself, would surely come to the conclusion that the situation got steadily more serious 

F week by week, month by month, and particularly in the new year once the Claimant was 
 

reporting back problems and then, indeed, was signed off for three weeks with back problems 

by her GP in early May. I have concluded that any Tribunal realistically would have to find 

G that, by the time she was signed off, if not sooner, the line had been crossed and the breach was  

now fundamental. 

 

72. Another reason why I invited further submissions from counsel before coming to a 

H 
decision on this point is because it crossed my mind that there might be an issue as to whether 

my conclusion on the substantive appeal, might have some knock-on implication for the 
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A question of affirmation, as the Tribunal had found that there was no affirmation, but only on the  

basis of its deficient analysis, which did not take the stage by stage approach that, in upholding 

Ground 1, I have indicated was required. 

B 

73. However, once again I believe this is a case where I can take a robust view that, 

properly directing itself as to the law on the facts that have already been found by this 

Employment Tribunal, affirmation could not properly be found to have occurred in this case. 

C   That is in view, in particular, of the Tribunal’s findings that the Claimant, persistently and  

repeatedly throughout the entire period, complained that she was not getting the training and 

still being required to carry out the duties.  That is a contradiction of affirmation. 

D 

74. The best that could be argued for the Respondent was that she nevertheless did not 

resign sooner than she did. But this Tribunal found that, over this period, the Claimant 

complained, was given assurances, the assurances were then not fulfilled, and she then 

E 
complained again. Further, it found that, as the situation worsened, she escalated her 

 
complaints in March 2018. Any Tribunal would, in light of those findings, be bound to 

conclude that this was not a case of an employee who had decided to live with the situation, but 

F of an employee who had, hitherto, soldiered on for a time, because she had hoped that the 
 

promised action would occur; but instead the breach was prolonged and exacerbated. I have 

therefore come to the conclusion that, realistically, on the facts found, the Tribunal could not 

G infer or find that affirmation had occurred. 

75. In summary, the Tribunal made a clear finding as to what the reason for the resignation 

was, and that the breach materially influenced the decision to resign. It could only properly 

H have concluded, in light of its findings of fact, that that breach had, over time, grown worse and 

become a fundamental breach, at the latest by the time the Claimant was signed off in early 
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A     May 2018, and it could only properly have concluded that that breach was not affirmed at any 

point before the Claimant resigned.   I therefore conclude that, on a correct application of the 

law to the facts found, the only proper conclusion is that the Claimant was constructively 

dismissed. It is accepted that, accordingly, in this case, the claim of unfair dismissal must 
B 

succeed. I will therefore substitute a finding that the Claimant was unfairly dismissed. 
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Judgment

Mr Justice Morison :

The former employers, and we will call them the “Employers” in this judgment, appeal against a unaminous decision of an
Industrial Tribunal held at Leeds, which, after a three day hearing upheld complaints of unfair dismissal brought against them
by the two respondents to this appeal, whom we shall call the “Employees”.

The facts relating to this matter may be shortly stated and we take them from the written decision of the Tribunal which
was sent to the parties on 28th March 1994. The Employers are engaged in the business of the wholesale distribution of
watch attachments and jewellery sundries. Both applicants were salesmen employed on a salary and commission basis. Until
1992 the method of selling was very much directed to individual retail outlets, but due to re-organisation on the retail side,
sales became focused more on centralised buying units. The company's stock control and administration declined with the
ill-health of the managing director, and in July 1992 a new broom, Mr Maloney, was appointed with a brief to re-organise
and improve an ailing business. Due to the changes referred to, both Employees found their take-home pay dropping and
this caused them concern. They asked their manager to do something about it, but nothing was done, and by the time of Mr
Maloney's appointment, they had become frustrated and dissatisfied.

One of the Employees met Mr Maloney shortly after his appointment, and asked for some action to be taken over the problem.
He was given a negative response, and told that the problems were for him to resolve and not for the chairman, to whom the
Employee had requested to speak. After taking legal advice, the Employees solicitors wrote a letter dated 12th August which
said that they were instructed to make a claim of constructive dismissal against the Employers, unless they were prepared
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to make acceptable proposals, including the devising of a formula designed to ensure a level of earnings which their clients
had enjoyed in the past.

The parties met after the letter, and Mr Maloney said that the Employee would have to wait. Later at a further meeting, Mr
Maloney said, that he might be able to offer a salary increase of £2,000.00 but that was still well short of the £5,000.00 deficit,
or thereabouts, the Employees were experiencing. The two men parted on bad terms.

At a sales meeting the following day, that is 4th September, Mr Maloney said he would do his utmost to solve the problem;
however, nothing could be done immediately. Having taken further advice, the two Employees decided to press for action, and
to press for an interview with the Chairman. But they were told by the Chairman's secretary that such an appointment had to
be made through Mr Maloney. And they both resigned the following day, saying that they had been constructively dismissed.

The Industrial Tribunal asked itself the right question at paragraph 14, namely, and I quote:

“Whether the [Employers] were in such serious breach of their obligations under the contracts of employment as to
entitle the [Employees] to leave as they did.”

They noted that neither man was provided with a written statement of the terms and conditions of his employment, which
would have specified the method of pursuing a grievance. In his written statement, which was admitted in evidence, the
Employers’ Chairman said it was well known to see any employee who has a grievance or other problem. As the Tribunal
noted, the Employees tried to speak to the Chairman, but were rebuffed. The Tribunal were of the view that any grievance
procedure should have incorporated within it some kind of time limit, so as to ensure that grievances were nipped in the
bud. In the absence of any grievance procedure in the contract of employment, the Employees’ grievances, instead of being
considered and dealt with promptly, were allowed to fester in an atmosphere of prevarication and indecision. The Industrial
Tribunal concluded, and I quote:

“We think that this failure by the [Employers] amounted to a breach of contract.”

They noted that the legal representative acting on behalf of the Employers accepted that the failure to provide and implement a
grievance procedure could amount to a breach of contract. They then considered, whether the breach was sufficiently serious
to justify the employees walking out. They concluded that it was and that the Employees acted reasonably in walking out.
And at that time the Employees justifiably felt that there was no reasonable prospect of them being able to earn the level of
remuneration that they had enjoyed in the past.

It is said on the Employers behalf that the Tribunal erred in that it failed to specify what term of the contract was alleged
to have been broken. In an able and succinct argument Mr O'Donovan pointed out to us that it is wrong that a party to an
Industrial Tribunal who loses should not fully understand the basis on which he has done so. He says in addition, that there
is a suspicion from the wording of the Decision of the Industrial Tribunal that they have fallen into the trap of assuming
that everything that an employer should reasonably do for his employees is contractual. Further, the Employees waived any
breach by remaining at work between the date of the sales meeting and the date when they left. In effect, it is said that after
the assurance by Mr Maloney that he would attend to the matter in due time, without making time of the essence or some
other kind of indication, the Employees should either have walked off then and there or had lost the right to do so.
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On behalf of the Employees it is submitted that the questions whether there has been a breach of contract and whether such a
breach is fundamental are essentially questions of fact for the Industrial Tribunal and we referred in his skeleton argument to
the two authorities Woods v m W Car Services (Peterborough) Ltd [1982] ICR 693 CA applying Pedersen v Camden London
Borough Council [1981] ICR 674 both decisions of the Court of Appeal. The question whether there has been acquiescence
is also a pure question of fact.

It seems to us quite clear that the breach of contract identified by the Industrial Tribunal related to the way the Employees’
grievances were dealt with. Their process of reasoning was that Parliament requires employers to provide their employees
with written particulars of their employment in compliance with the statutory requirements. Section 3(1) of the Employment
Protection (Consolidation) Act 1978 (as amended) provides that the written statement required under Section 1 of the Act
shall include a note specifying by description or otherwise to whom and in what manner the employee may apply, either
if he is dissatisfied with any disciplinary decision or if has any other grievance, and an explanation of any further steps in
the grievance procedure. It is clear therefore, that Parliament considered that good industrial relations requires employers to
provide their employees with a method of dealing with grievances in a proper and timeous fashion. This is also consistent, of
course, with the Codes of Practice. That being so, the Industrial Tribunal were entitled, in our judgment, to conclude that there
was an implied term in the contract of employment that the Employers would reasonably and promptly afford a reasonable
opportunity to their employees to obtain redress of any grievance they may have. It was in our judgment rightly conceded
at the Industrial Tribunal that such could be a breach of contract.

Further, it seems to us that the right to obtain redress against a grievance is fundamental for very obvious reasons. The working
environment may well lead to employees experiencing difficulties, whether because of the physical conditions under which
they are required to work, or because of a breakdown in human relationships, which can readily occur when people of different
backgrounds and sensitivities are required to work together, often under pressure. There may well be difficulties arising out
of the way that authority and control is exercised, sometimes by people who themselves have insufficient experience and
training to exercise such power wisely.

It is of course regrettable, in this case, that the Employers have failed to comply with their statutory obligations, or to
appreciate the need to provide a specific mechanism whereby a genuine sense of grievance can be ventilated and redressed.
Instead, the Employees, in this case, were fobbed off, and Mr Maloney plainly felt his authority was threatened by the
Employees wishing to speak to the Chairman. The provision of a sensible grievance procedure would cost nothing and may
well have avoided this litigation.

Suffice it to say, we are of the view that the Appeal raises no real arguable point of law. Whilst it is true that, in terms, the
Industrial Tribunal have not set out the breach of contract on which they place reliance, it does seem to us very clear, from
the terms of paragraph 15 through to the beginning of paragraph 18, that they were of the view that there was an implied
term of the sort to which we have already made reference.

Accordingly, whilst we understand the point which is made by Mr O'Donovan, we do not think that it has any force in the
circumstances of this case.

Secondly, we do not think that it is arguable that there has been acquiescence by the Employees in the breach, so as to deprive
them of the right to accept the repudiation by their delay between 4th and 29th September 1994. The breach, that is the failure
to provide or operate a proper procedure, was a continuing breach and it was simply a question of their frustration building
up over a period of time, until the ultimate event occurred which was an indication from the Chairman's secretary that they
could not go to the Chairman without recourse to Mr Maloney.
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Accordingly we consider that the Industrial Tribunal were entitled to reach the conclusions which they did on the evidence
before them, and that they have not misdirected themselves in any way.

Accordingly, despite, as I say, able and succinct arguments on both sides, this Appeal is dismissed.

Crown copyright
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Employment—Unfair dismissal—Constructive dismissal—Employer in breach of implied term of trust and confidence acting
to remedy breach—Whether breach capable of being remedied—Whether range of reasonable responses test to be applied to
employer's conduct—Employee resigning—Whether dismissed— Employment Rights Act 1996 (c 18), ss 95(1)(c), 98(4)

The claimant, a university professor and course unit leader, failed a high number of students in the end of year examinations.
The papers were re-marked by the programme leader who criticised the original marking. They were then marked again by
a different member of the academic staff with improved results, which the chairman of the board of examiners confirmed
without consulting the claimant. The claimant complained to the university authorities, and an inquiry chaired by a senior
academic criticised the university and acknowledged that the third marking should have been undertaken in consultation
with the claimant. The claimant nevertheless considered that he had not been exonerated and resigned with effect from the
end of the academic year. An employment tribunal upheld his claim of unfair constructive dismissal, under section 98(4)
of the Employment Rights Act 1996 1 , holding that confirming marks given by a different member of the academic staff
without consulting the claimant amounted to a fundamental breach of the implied term of trust and confidence and that the
claimant had not affirmed the breach by waiting for the result of the inquiry before resigning since he had not felt exonerated
by the inquiry. The Employment Appeal Tribunal allowed an appeal by the employer, finding that, had the tribunal applied
an objective test to the question whether the breach had been remedied, it would have been bound to conclude that it had
been by the time the claimant resigned.

On appeal by the claimant and cross-appeal by the employer, contending that, to constitute a repudiatory breach of contract,
the employer's conduct had to be shown to fall outside the range of reasonable responses to the situation that had arisen—

Held , (1) dismissing the cross-appeal, that constructive dismissal was established when an employee resigned following a
fundamental or repudiatory breach of the contract of employment by the employer, judged objectively and not by reference
to whether the employer's conduct lay within a band of reasonable responses; and that, while reasonableness on the part of
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the employer was a measure which could be used in determining whether there had in fact been a fundamental breach of
contract, it was not a legal requirement (post, paras 20, 22, 24–28, 50, 51).

Western Excavating (ECC) Ltd v Sharp [1978] ICR 221, CA applied .

(2) Allowing the appeal, that a repudiatory breach of contract, once complete, was not capable of being remedied so as
to preclude acceptance; that employment law, in that regard, formed an integral part of the general law of contract, and
there *909  was no justification for introducing any exception; that, accordingly, the employment tribunal having found a
repudiatory breach on the employer's part, the claimant was entitled to accept the breach by giving notice of termination,
and it was entirely proper for him to exercise that right by a long period of notice, given that his students would have been
otherwise adversely affected; and that it was unnecessary to remit any question as to the fairness of the dismissal under
section 98(4) of the Employment Rights Act 1996 , since, as the employer did not consciously dismiss the claimant, there
was nothing to be treated as a sufficient reason for doing so (post, paras 36, 41, 44, 50, 52, 55).

Per curiam . Sending a case back to the employment tribunal should be used only as a last resort (post, paras 50, 58).

Decision of the Employment Appeal Tribunal [2009] ICR 1042 reversed .

The following cases are referred to in the judgment of Sedley LJ:

 Abbey National plc v Fairbrother [2007] IRLR 320, EAT
 Amnesty International v Ahmed [2009] ICR 1450, EAT
 Claridge v Daler Rowney Ltd [2008] ICR 1267, EAT
 Cox Toner (WE) (International) Ltd v Crook [1981] ICR 823, EAT
 Farnworth Finance Facilities Ltd v Attryde [1970] 1 WLR 1053; [1970] 2 All ER 774, CA
 Mahmud v Bank of Credit and Commerce International SA [1997] ICR 606; [1998] AC 20; [1997] 3 WLR 95; [1997] 3

All ER 1, HL(E)
 Miles v Wakefield Metropolitan District Council [1987] ICR 368; [1987] 1 AC 539; [1987] 2 WLR 795; [1987] 1 All ER

1089, HL(E)
 Sainsbury (J) plc v Hitt [2002] EWCA Civ 1588; [2003] ICR 111, CA
 Stocznia Gdanska SA v Latvian Shipping Co Ltd (No 3) [2002] EWCA Civ 889; [2002] 2 Lloyd's Rep 436; [2002] 2 All

ER (Comm) 768, CA
 Western Excavating (ECC) Ltd v Sharp [1978] ICR 221; [1978] QB 761; [1978] 2 WLR 344; [1978] 1 All ER 713, CA

The following additional cases were cited in argument or referred to in the skeleton arguments:

 Berriman v Delabole Slate Ltd [1985] ICR 546, CA
 Clark v Nomura International plc [2000] IRLR 766
 Courtaulds Northern Textiles Ltd v Andrew [1979] IRLR 84, EAT
 Earl v Slater and Wheeler (Airlyne) Ltd [1972] ICR 508; [1973] 1 WLR 51; [1973] 1 All ER 145, NIRC
 Ely v YKK Fasteners (UK) Ltd [1994] ICR 164, CA
 Environment Agency v Rowan [2008] ICR 218, EAT
 Fercometal SARL v Mediterranean Shipping Co SA [1989] AC 788; [1988] 3 WLR 200; [1988] 2 All ER 742, HL(E)
 Foley v Post Office [2000] ICR 1283; [2001] 1 All ER 550, CA
 Hamilton v Tandberg Television Ltd (unreported) 12 December 2002, EAT
 Hardy & Hansons plc v Lax [2005] EWCA Civ 846; [2005] ICR 1565, CA
 Hooper v British Railways Board [1988] IRLR 517, CA
 Johnson v Unisys Ltd [2001] UKHL 13; [2001] ICR 480; [2003] 1 AC 518; [2001] 2 WLR 1076; [2001] 2 All ER 801, HL(E)
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APPEAL from the Employment Appeal Tribunal

By a decision sent to the parties on 14 August 2008, an employment tribunal at Southampton upheld a claim of unfair
constructive dismissal by the claimant, Paul Buckland, against his employer, Bournemouth University Higher Education Corpn.
On 8 May 2009 the Employment Appeal Tribunal allowed an appeal by the employer.

By an appellant's notice and grounds of appeal dated 26 May 2009 the claimant appealed on the grounds, inter alia, that (1)
any breach of the implied obligation of trust and confidence amounted to a repudiatory breach entitling the claimant to resign
and claim constructive dismissal; (2) a repudiatory breach of contract could not be cured; (3) even if a breach could be cured,
it had no application to a breach of the implied obligation of trust and confidence in a contract of employment which could not
be undone; and (4) the appeal tribunal wrongly found that the employment tribunal had applied a subjective test, when it had
clearly applied an objective test. On 6 July 2009 the Court of Appeal (Sir Richard Buxton) granted permission to appeal.

The facts are stated in the judgment of Sedley LJ.

Antony White QC and Tom Brown (instructed by Bournemouth University and College Union ) for the claimant.

Jason Galbraith-Marten and Ed Williams (instructed by Martineau, Birmingham ) for the employer.

The court took time for consideration.

24 February 2010. The following judgments were handed down.

SEDLEY LJ

The issues

1.  This case, as Sir Richard Buxton noted when giving permission to appeal, raises at least two important and (surprisingly)
unresolved questions of employment law: (i) whether the conduct of an employer who is said to have committed a fundamental
breach of the contract of employment is to be judged by a unitary test or a “range of reasonable responses” test; (ii) whether an
employer who has committed a fundamental breach of contract can cure the breach while the employee is considering whether
to treat it as a dismissal.

The history

2.  The way in which these issues have arisen is described in the decision of an employment tribunal sitting at Southampton
in June 2008, to the lucidity and organisation of which I would wish to pay tribute. Taking the *911  facts (which are also
summarised in the Employment Appeal Tribunal's decision of 8 May 2009 [2009] ICR 1042 , paras 2–20) very shortly, the
key ones are these.
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3.  The claimant, Professor Buckland, held a chair of environmental archaeology at the respondent university. One of his annual
tasks was to mark students' examination papers, which would be routinely second-marked to ensure consistency. The 2006
examinations included 16 resits, of which the claimant failed 14. The second marker, Mr Haslam, endorsed the marks. At a
meeting attended by the claimant, the board of examiners, chaired by Dr Astin, checked and confirmed the results. Note was
taken of the high failure rate and of the need to address its causes.

4.  However, the programme leader on the archaeology course, Dr Russell, very shortly afterwards took it on himself to re-mark
the papers. The tribunal accepted that this was done because of legitimate concern about the throroughness and evidencing of
the second markings, but they found that it was done without the authority of Dr Astin. Dr Astin, however, was concerned about
possible appeals and so had the scripts re-marked by another staff member, Mr Hewitt. The marks Mr Hewitt awarded were
not far away from those awarded by the claimant, but they elevated some students from a straight fail to a marginal zone in
which their marks in other subjects might rescue them.

5.  Because, however, of the claimant's continuing protests at what had happened, the university in mid-October set up an
inquiry chaired by Professor Vinney. The claimant, who considered that Professor Vinney was not of sufficiently independent
status, gave written evidence to the inquiry but declined to appear before it, a decision which the tribunal considered extremely
unfortunate. It had been made clear to him that the inquiry was not going to question the teaching of the course: it was concerned
only with the unauthorised re-marking of the resit papers. But the tribunal judged that “unless everything happened on the
claimant's terms then he would not co-operate”.

6.  The report, published in January 2007, vindicated the claimant. It criticised the board of examiners for not being more
concerned about the failure rate, but was clear that the claimant's marks, once accepted by the board, should have been final.
It went on to criticise both the lack of a sufficient benchmark of suitability for second markers and the way in which a third
marking had been undertaken. And it made constructive proposals for improving rules and practice.

7.  The claimant was far from satisfied with the report. He was angry that Dr Astin in his evidence had impugned his integrity
as an examiner. But he went on to contend—without, the tribunal found, a shred of justification—that Professor Vinney had
supported both Dr Russell's and Dr Astin's assaults on his integrity as an examiner, and that the inquiry had set out simply to
exonerate management.

8.  Professor Darville, the head of department, sought to mollify the claimant, agreeing that the university ought never to have
got itself into this position over re-marking, undertaking to ensure that it could not happen again and urging the claimant to
meet Mr Hewitt as the Vinney report had recommended. He ended by expressing his gratitude to the claimant for his stand and
assuring him that he had “won the war that will end all wars” on the subject, even if he had lost some battles on the way.
  *912

9.  The claimant was not mollified. He considered that “Astin and his management cronies” had got away with it. By letter of
22 February 2007 he resigned with effect from the end of July, when his obligations to his students would have been fulfilled.

The proceedings

10.  The claimant brought proceedings for unfair constructive dismissal.

11.  The employment tribunal (Employment Judge Twiss, Mr J Shah, Mr D S Robinson) held, first, that the delay between
letter of resignation and its effective date was not such, in the circumstances, as to amount to an affirmation of the contract
of employment. This is not now contested, but it of leaves open the question whether (a) there had been, and (b) still was, a
repudiatory breach.

12.  As to the first of these questions, the tribunal concluded that the university had indeed done something calculated to destroy
the relationship of trust and confidence which is implicit in all contracts of employment: through Dr Astin, who was the chairman
of the board of examiners, and without consulting the claimant or the second marker, it had procured and accepted the re-
marking of the resit papers-an unequivocal affront to his integrity as to which his “sense of grievance … was fully justified”.
It went, the tribunal found, “beyond what could be regarded as one of those incidents of professional life that a person must
accept and move on”. There had been no need, they found, to take this course in order to ensure that students were fairly dealt
with. The claimant's belief that it was part of a much larger process of academic dumbing-down might well have a bearing on
his prospective loss (it might have led him to resign in the not too distant future in any event), but it did not mitigate the insult.
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13.  Having made these careful findings, the tribunal asked themselves a question which neither party had asked: had the Vinney
inquiry cured the breach? They decided that it had not. They did not accept that it lacked status or independence, but they
accepted that its report did not afford the “the kind of exoneration and reinstatement that the claimant was, in the circumstances,
entitled to”. They concluded:

“While it is understandable that the report was not more explicitly critical of those people (and it has to be said that it was
quite critical of them) [the claimant] was, we consider, entitled to more explicit vindication and exoneration. The university
had been guilty of a fundamental breach of contract and in our view it needed something very clear to rectify that breach
if indeed it were possible to do that.”

14.  The tribunal accordingly found that the claimant had been dismissed. They did not go on, however, to decide whether the
dismissal, albeit constructive, had been unfair.

15.  A further ground of unfair dismissal based on the making of protected disclosures in the course of the dispute failed because
the disclosures, while they had occurred, had played no part in the termination. This ground has not been renewed.

16.  The Employment Appeal Tribunal (Judge Peter Clark, Mrs A Gallico, Mr B R Gibbs) [2009] ICR 1042 allowed the
university's appeal. Taking the opportunity to untangle a thicket of authority on the correct legal test, they upheld the finding that
the university had been in fundamental breach of the *913  claimant's contract of employment. But they overset the tribunal's
finding that the Vinney report had not cured the breach. They expressed themselves satisfied that, regarded objectively, it had
done so. This alone would have been a simple disagreement, insufficient for a successful appeal; but they also held that the
tribunal had erred in principle by adopting a subjective test, allowing the appeal tribunal to substitute its own view.

17.  Having thus held that there had been no constructive dismissal because the university's repudiatory breach had been cured
before the claimant purported to accept it, the appeal tribunal dealt briefly with two remaining issues, delay and fairness, which
had consequently become moot. As to delay, they found no reason to differ from the tribunal (albeit they focused on the delay
between the initial events and the Vinney report, whereas the employment tribunal had focused on the long period of notice
which the claimant eventually gave). As to fairness, had they upheld the tribunal on dismissal, they would have sent the claim
back on the question whether the university had some substantial reason for its conduct which rendered the dismissal fair, since
the tribunal appeared to have overlooked this.

This appeal and cross-appeal

18.  In their logical order, the issues now raised, or contingently raised, are these: (a) is the occurrence of a fundamental breach
of a contract of employment, at least on the employer's part, to be gauged by a conventional contract test or by a “range of
reasonable responses” test? The university raises this issue by way of cross-appeal. If it succeeds in principle, the court is invited
to find that the university's conduct, notwithstanding the tribunal's criticisms of it, lay within the range of reasonable responses
to the problem which confronted it. (b) Does the law permit a party which has committed a repudiatory breach of a contract
of employment to preclude acceptance by curing the breach? This represents the claimant's principal ground of appeal. (c) If
it does, was the tribunal's decision that the university had failed cure its breach of the claimant's contract of employment (i)
legally sound and (ii) factually tenable. This represents the claimant's fallback ground of appeal. (d) Did the university advance
a triable case that, if there had been a constructive dismissal, it had been fair? If it did, the tribunal overlooked it and if necessary
the university seeks a remission.

(a) What is the correct test of repudiatory conduct by an employer?

19.  Modern employment law is a hybrid of contract and status. The way Parliament has achieved this is to graft statutory
protections on to the stem of the common law contract. Thus, by section 94 of the Employment Rights Act 1996 , every employee
is given the right not to be unfairly dismissed. By section 95 dismissal is exhaustively defined for the purposes of the statutory
right as—in short—termination by the employer with or without notice, termination by effluxion of time, or termination by
the employee “in circumstances in which he is entitled to terminate it without notice by reason of the employer's conduct”.
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The last of these, in legal terms, is constructive dismissal—that is to say an act which is not an explicit dismissal but which
in law has the same effect.
  *914
20.  What circumstances can bring about a constructive dismissal is determined not by the Act, which is silent on the subject, but
by the common law. The common law holds that they must be circumstances amounting to a fundamental or repudiatory breach
of contract by the employer. The first question, raised by the cross-appeal, is whether to have that character the employer's
conduct must fall outside the range of reasonable responses to whatever situation has arisen. Mr Jason Galbraith-Marten for the
university submits to us, as he submitted to the appeal tribunal, that it must do so if it is to constitute a repudiatory breach. Mr
Antony White QC for the claimant contends that there is no such test: the question is an objective and unitary one.

21.  The fundamental term of the claimant's contract of employment which the tribunal held to have been breached was the
requirement of mutual trust and confidence. The university does not contend that this finding was not open to the tribunal, but
by its cross-appeal it contends that it was an answer to the wrong question: the tribunal should have asked whether what the
university had done was within the range of reasonable responses open to it in the situation confronting it in and after July 2006.

22.  The appeal tribunal considered this issue in great detail. The need for such consideration arose from the proliferation of
recent authority and dicta on the subject, not all of it consistent. With both gratitude and relief, this court can refer the reader to
the detailed description and thoughtful analysis of these in the judgment of the appeal tribunal [2009] ICR 1042 , paras 24–46.
For my part, I would respectfully endorse both the appeal tribunal's reasoning and its conclusion at para 47:

“In summary, we commend a return to settled authority, based on the following propositions. (1) In determining whether
or not the employer is in fundamental breach of the implied term of trust and confidence the unvarnished Mahmud test
should be applied. (2) If, applying the Western Excavating (ECC) Ltd v Sharp [1978] ICR 221 principles, acceptance of
that breach entitled the employee to leave, he has been constructively dismissed. (3) It is open to the employer to show
that such dismissal was for a potentially fair reason. (4) If he does so, it will then be for the employment tribunal to decide
whether dismissal for that reason, both substantively and procedurally (see J Sainsbury plc v Hitt [2003] ICR 111) , fell
within the range of reasonable responses and was fair.”

23.  To the appeal tribunal's reasons one can now add the remark of Underhill J (President) in Amnesty International v Ahmed
[2009] ICR 1450 , para 70, in relation to the appeal tribunal's decision in this case, that he was “sympathetic to the contention that
it is unhelpful to introduce in the context of constructive dismissal a conceptual tool devised for an entirely different purpose”.

24.  For their part, both counsel before us accept the appeal tribunal's formulation. But—and it is perhaps as well that it has
occurred at this point of time—Mr Galbraith-Marten contends that the “range of reasonable responses” test forms part of the
Mahmud exercise at stage (1), as well as of the fairness issue at stage (4), if that is reached.

25.  I would unhesitatingly reject this submission. It ignores what the Employment Appeal Tribunal clearly, and correctly, meant
when it spoke of “the unvarnished Mahmud test”. In *915  Mahmud v Bank of Credit and Commerce International SA [1997]
ICR 606 , 611 Lord Nicholls of Birkenhead reiterated that the test of breach of a fundamental term of a contract of employment
was objective: “A breach occurs when the proscribed conduct takes place.” Lord Steyn, at p 622, said much the same.

26.  Mr Galbraith-Marten accepts this without demur. But, he says, the conduct of an employer which is said to have objectively
broken the contract of employment is often (as here) conduct which the claimant alleges was in fundamental breach because it
was unreasonable. This must entitle the employer to show that it was not—in other words to argue that it lay within the band
of reasonable responses. He accepts that this has the effect of replicating the same issue at stages (1) and (4), but that simply
means that by the time stage (4) is reached, if it is reached at all, the job is done.

27.  This approach finds support in the Employment Appeal Tribunal decision in Abbey National plc v Fairbrother [2007] IRLR
320 , and with qualification in Claridge v Daler Rowney Ltd [2008] ICR 1267 , para 30. But, without retracing the complex
path which the appeal tribunal was compelled to take, it is an approach which cannot stand with the authority of Western
Excavating (ECC) Ltd v Sharp [1978] ICR 221 , in which this court counterposed the objective test and the unreasonableness
test of constructive dismissal and held in clear terms that the former was the correct one.

28.  It is nevertheless arguable, I would accept, that reasonableness is one of the tools in the employment tribunal's factual
analysis kit for deciding whether there has been a fundamental breach. There are likely to be cases in which it is useful. But it
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cannot be a legal requirement. Take the simplest and commonest of fundamental breaches on an employer's part, a failure to
pay wages. If the failure is due, as it not infrequently is, to a major customer defaulting on payment, not paying the staff's wages
is arguably the most, indeed the only, reasonable response to the situation. But to hold that it is not a fundamental breach would
drive a coach and four through the law of contract, of which this aspect of employment law is an integral part.

29.  Where, if at all, the reasonableness of the employer's conduct may enter the picture is through the statutory additions to
the law of contract. Assuming, in other words, that there can be conduct which is both reasonable and a fundamental breach
of contract, a constructive dismissal claim would be impossible to decide unless stage (1) was tested objectively on ordinary
principles and reasonableness deferred to stage (4).

30.  As counsel agree, the statutory provision for justification of a dismissal appears at more than one point not to fit constructive
dismissal, notwithstanding the express inclusion of constructive dismissal in the statutory scheme. But, reverting to my example,
if the employer could satisfy a tribunal that, albeit not a listed reason, the unexpected lack of funds amounted to some other
substantial reason for dismissal within section 98(1) , and that in all the circumstances the employer had “acted reasonably
in treating it as a sufficient reason for dismissing the employee” as required by section 98(4) , it might be arguable that the
claim should fail. Although it will need to be revisited on the last of the issues before us, this is a conundrum we do not have
to resolve in order to decide the cross-appeal.

31.  For these reasons I would dismiss the cross-appeal.
  *916

(b) and (c) Can a repudiatory breach be cured before acceptance, and if so, was this one cured?

32.  The employment tribunal, having found a repudiatory breach on the university's part, asked and answered a question which
neither party had put to it: by the time the claimant purported to accept the breach by giving notice of termination, had it been
cured?

33.  The case for saying that the Vinney report had cured it was not inconsiderable. It had, as the tribunal found, vindicated
the claimant, whose own petulance had kept the wound festering. But, in a balanced and fair-minded judgment, the tribunal
concluded that the breach had, even so, not been cured because the slur on his integrity remained.

34.  The appeal tribunal substituted its own, contrary, view not because it considered the tribunal's conclusion to be perverse
but because it considered that the tribunal had erred in law by using a subjective test—the claimant's own wounded feelings—
rather than an objective one. This criticism was in my respectful opinion unfounded. The tribunal at each stage of their material
findings were careful to say that the claimant not merely felt but was entitled to feel as he did about the original insult to his
standing and about the limits of the Vinney report. Their conclusion that, by contrast, “it needed something very clear to rectify
that breach if indeed it were possible to do that” was objectively arrived at and tenable.

35.  If the case were to reach this point, therefore, I would hold that the ground on which the appeal tribunal allowed the
university's appeal was not well founded. But the issue of cure falls to be decided in this court on a more fundamental ground,
because Mr White contends that the law of contract, employment law included, knows no such doctrine.

36.  It is common ground that no decided case holds in terms that a repudiatory breach, once complete (that is, not a merely
anticipatory breach), is capable of being remedied so as to preclude acceptance. It follows, Mr White submits, that, absent
waiver or affirmation, the wronged party has an unfettered choice of whether to treat the breach as terminal, regardless of his
reason or motive for so doing. There is, in other words, no way back.

37.  I confess that, if this is the state of the law, it seems to me capable of working injustice. It may, as Sir Richard Buxton
remarked in granting permission to appeal, be the point at which the law of contract meets sensible industrial relations. The
reason is that something may well be said or done in haste or anger which, if left unredressed, would strike at the root of the
employment relationship—an accusation of dishonesty for example—but which is regretted and retracted before the other party,
who may be either employer or employee, acts upon it by ending the relationship. Mr White may be right when he says that
in the great majority of cases the parties will want the relationship to survive and the retraction will be accepted. But the law
is there for those cases where, for what may be less than creditable reasons, the wronged party will not climb down: does the
law in such cases ignore the olive branch?

http://uk.westlaw.com/Document/IBBB381A0E44911DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/IBBB381A0E44911DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)


Bournemouth University Higher Education Corp v Buckland, [2010] I.C.R. 908 (2010)

© 2021 Thomson Reuters. 8

38.  The case for saying it does is formidable. It is not simply that no case holds that a repudiatory breach can be cured unilaterally
by the party in default. If that were all, I hope that this court would not be deterred from so holding for the first time. It is that
employment law in this regard forms an integral part of the general law of contract, so that either a doctrine of cure *917  has
to apply across the board or good and sufficient reason has to be found for introducing it into employment law alone. I will
consider these two possibilities in turn.

39.  Mr White submits that the common law has addressed the issue to the extent of deciding that an anticipatory breach of
contract can be withdrawn at any time up to the moment of acceptance, but no further: see Stocznia Gdanska SA v Latvian
Shipping Co Ltd (No 3) [2002] 2 Lloyd's Rep 436 , para 87, per Rix LJ:

“In my judgment, there is of course a middle ground between acceptance of repudiation and affirmation of the contract,
and that is the period when the innocent party is making up his mind what to do. If he does nothing for too long, there may
come a time when the law will treat him as having affirmed. If he maintains the contract in being for the moment, while
reserving his right to treat it as repudiated if his contract partner persists in his repudiation, then he has not yet elected.
As long as the contract remains alive, the innocent party runs the risk that a merely anticipatory repudiatory breach, a
thing ‘writ in water’ until acceptance, can be overtaken by another event which prejudices the innocent party's rights under
the contract—such as frustration or even his own breach. He also runs the risk, if that is the right word, that the party in
repudiation will resume performance of the contract and thus end any continuing right in the innocent party to elect to
accept the former repudiation as terminating the contract.”

40.  This account of the alternative courses which may be taken in response to a repudiatory breach leaves no space for repentance
by a party which has not simply threatened a fundamental breach or forewarned the other party of it but has crossed the Rubicon
by committing it. From that point all the cards are in the hand of the wronged party: the defaulting party cannot choose to retreat.
What it can do is invite affirmation by making amends.

41.  To introduce into this relatively clear pattern of law an exception where amends have been made or offered for a fundamental
breach is to open up case after case to an evaluation of whether the amends constituted an adequate cure of the breach. The
present case is not a bad example of the factual niceties which the necessary judgment may involve. Legal niceties would also
lie in wait: for example, whether a subjective or an objective valuation is called for and, if the latter, whether factors personal
to the wronged party count as objective or subjective factors. I do not think we are justified in releasing the contents of this
Pandora's box into the general law of contract.

42.  But contracts of employment are not like the generality of contracts. They are inherently personal, and they concern one of
the most important things in most people's lives. Is it desirable and feasible to introduce the doctrine into this branch of contract
law? I have mentioned some of the reasons why it might well be thought desirable to do so; but Mr White has reminded us of
the decision of the House of Lords in Miles v Wakefield Metropolitan District Council [1987] ICR 368 , in which Lord Oliver of
Aylmerton, with whom the other members of the committee concurred, based his analysis of the effect of a partial withdrawal
of services on the contractual duty to pay salary upon the general law of contract. *918  More specifically, Browne-Wilkinson
J (President) in WE Cox Toner (International) Ltd v Crook [1981] ICR 823 held (as both counsel had agreed) that the general
principles of contract law applied to the issue of repudiation and acceptance which was before the Employment Appeal Tribunal.

43.  Mr Galbraith-Marten asks why, if on those general principles an anticipatory breach can be cured up to the moment of
acceptance, a completed breach cannot be. The answer has to be that the anticipatory or threatened breach has by definition
not yet occurred and, if withdrawn, never will. A completed breach, even if it can be compensated for, cannot be undone. The
only hint of a doctrine of cure of completed breaches that counsel have been able to show us is in the judgment in WE Cox
Toner (International) Ltd v Crook , where the Employment Appeal Tribunal said, citing Farnworth Finance Facilities Ltd v
Attryde [1970] 1 WLR 1053 :

“However, if the innocent party further performs the contract to a limited extent but at the same time makes it clear that he
is reserving his rights to accept the repudiation or is only continuing so as to allow the guilty party to remedy the breach,
such further performance does not prejudice his right subsequently to accept the repudiation.”

But this formulation explicitly leaves the option of acceptance or affirmation in the innocent party's hands.
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44.  Albeit with some reluctance, I accept that if we were to introduce into employment law the doctrine that a fundamental
breach, if curable and if cured, takes away the innocent party's option of acceptance, it could only be on grounds that were
capable of extension to other contracts, and for reasons I have given I do not consider that we would be justified in doing this.
That does not mean, however, that tribunals of fact cannot take a reasonably robust approach to affirmation: a wronged party,
particularly if it fails to make its position entirely clear at the outset, cannot ordinarily expect to continue with the contract for
very long without losing the option of termination, at least where the other party has offered to make suitable amends. The
present case, for reasons explained by Jacob LJ, may be seen as the kind of exception which proves the rule.

(d) Is there a triable case that the constructive dismissal of the claimant was fair?

45.  Mr Galbraith-Marten asks that, if all else fails, the section 98(4) issue should be remitted, which is what the appeal tribunal
would if necessary have done.

46.  I have mentioned the mismatch between constructive dismissal and the statutory unfairness test. One only reaches section
98(4) through the gateway of section 98(1) and (2) . The latter of these includes in the qualifying reasons for dismissal a reason
which relates to the capability or conduct of the employee. It may legitimately be said that the reason for the repudiatory conduct
of the university in undermining the claimant's position as an examiner related to his capability and conduct in the role.

47.  But how does one decide, pursuant to section 98(4) , whether the university acted reasonably in treating this as a sufficient
reason for dismissal? Since the university did not consciously either dismiss the claimant or therefore treat anything as a
sufficient reason for doing so,  *919  the question makes little sense. One has to make sense of it by translating it into the
question whether the university behaved reasonably in undermining his status. So posed, the question answers itself, for the
university could not intelligibly seek to justify something it said it had not done.

48.  I do not say that this will always be the outcome in a constructive dismissal case—one can construct cases where such a
logical block would not necessarily be present—but it is the inexorable outcome in this one.

Conclusion

49.  For these reasons I would allow the appeal and dismiss the cross-appeal. The effect will be to restore the determination
of the employment tribunal.

CARNWATH LJ

50.  I agree that the appeal should be allowed and the cross-appeal be dismissed for the reasons given by Sedley LJ. I also agree
with Jacob LJ's concluding comments on the desirability of avoiding unnecessary remitter to the tribunal when the Employment
Appeal Tribunal is in as good a position to decide the matter itself.

JACOB LJ

51.  I agree that, for the reasons given by Sedley LJ this appeal should be allowed and the cross-appeal dismissed. I only add
two short comments.

52.  The first is that I do not share Sedley LJ's regret in holding that a repudiatory breach of contract, once it has happened,
cannot be “cured” by the contract breaker. Once he has committed a breach of contract which is so serious that it entitles the
innocent party to walk away from it, I see no reason for the law to take away the innocent party's right to go. He should have
a clear choice: affirm or go. Of course the wrongdoer can try to make amends—to persuade the wronged party to affirm the
contract. But the option ought to be entirely at the wronged party's choice.

53.  That has been the common law rule for all kinds of contract for centuries. It works. It spells out clearly to parties to contracts
that if they actually commit a repudiatory breach, then whether the contract continues is completely out of their hands. The
rule itself discourages repudiatory breach. In the context of employment law it means that employers know that if they treat
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an employee so badly as to commit a repudiatory breach, then they cannot hang on to the employee unless they can persuade
him or her to decide to stay.

54.  Next, a word about affirmation in the context of employment contracts. When an employer commits a repudiatory breach
there is naturally enormous pressure put on the employee. If he or she just ups and goes they have no job and the uncomfortable
prospect of having to claim damages and unfair dismissal. If he or she stays there is a risk that they will be taken to have
affirmed. Ideally a wronged employee who stays on for a bit whilst he or she considered their position would say so expressly.
But even that would be difficult and it is not realistic to suppose it will happen very often. For that reason the law looks carefully
at the facts before deciding whether there has really been an affirmation.

55.  This case provides a very good example. The repudiatory breach occurred in September—a time when the academic
year was just about to *920  start and a particularly difficult time for an academic to leave instantly. The Vinney inquiry was
instigated shortly thereafter and it was entirely reasonable (even though he did not think much of the choice of Professor Vinney)
for the claimant to wait and see what it said before exercising his right to accept the repudiation. And it was also entirely proper
for him to exercise that right by a long period of notice, given the fact that his students would otherwise have been adversely
affected mid-academic year. That is why the tribunals below (now unchallenged) held there had been no affirmation, either
before or after the Vinney report.

56.  Thirdly, the fact that it takes rather a lot to find affirmation on the facts in an employment contract is itself another good
reason for refusing to recognise any doctrine of “cure” in that context. Once an employer has committed a repudiatory breach
there will generally be some time for him to try to make amends, for tempers to cool and for the employee to make a rational
decision as whether he or she should stay on.

57.  Finally a word about the appeal tribunal's “academic” decision that if it had upheld the finding of constructive dismissal
it would have remitted the question of fairness to the employment tribunal. With respect I cannot see why. Even though the
employment tribunal had not made a finding about this, no more evidence was required. So the appeal tribunal could have
decided the point itself.

58.  Quite generally, sending a case back to a tribunal or court below should be used only as a last resort. “Ping pong”, as some
call it, generally serves litigants badly—prolonging things and increasing costs.

Appeal allowed .

Cross-appeal dismissed .

G F *921

Footnotes

1 Employment Rights Act 1996,
s 95(1) : “For the purposes
of this Part an employee is
dismissed by his employer if
… (c) the employee terminates
the contract under which he
is employed (with or without
notice) in circumstances
in which he is entitled to
terminate it without notice
by reason of the employer's
conduct.” S 98(4) : “The
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determination of the question
whether the dismissal is fair
or unfair (having regard to
the reason shown by the
employer)-(a) depends on
whether in the circumstances
(including the size and
administrative resources of
the employer's undertaking)
the employer acted reasonably
or unreasonably in treating
it as a sufficient reason for
dismissing the employee, and
(b) shall be determined in
accordance with equity and the
substantial merits of the case.”

(c) Incorporated Council of Law Reporting for England & Wales
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*1  Kaur v Leeds Teaching Hospitals NHS Trust

Positive/Neutral Judicial Consideration

Court
Court of Appeal (Civil Division)

Judgment Date
1 May 2018

Report Citation
[2018] EWCA Civ 978
[2019] I.C.R. 1

Court of Appeal

Underhill , Singh LJJ

2018 March 15; May 1

Employment—Unfair dismissal—Constructive dismissal—Employee resigning in response to perceived unfairness of
disciplinary proceedings—Claim of constructive dismissal relying on earlier cumulative acts of employer—Correct approach
— Employment Rights Act 1996 (c 18), s 95(1)(c)

When resigning and claiming to have been constructively dismissed pursuant to section 95(1)(c) of the Employment Rights
Act 1996 1 , an employee who is the victim of a continuing cumulative breach of the implied term of trust and confidence
is entitled to rely on the totality of the employer's acts notwithstanding a prior affirmation, provided the later act forms part
of the series (post, para 51).

Where an employee claims to have been constructively dismissed, it is sufficient, in the normal case, for an employment
tribunal to ask: (1) what was the most recent act or omission by the employer that the employee maintains is the cause or
trigger for their resignation; (2) whether the employee has affirmed the contract of employment since that act or omission;
(3) if not, whether that act or omission was by itself a repudiatory breach of contract; (4) if not, whether it was nevertheless
a part of a course of conduct comprising several acts and omissions which, viewed cumulatively, amounted to a repudiatory
breach of the implied term of trust and confidence, and, if it was, no separate consideration of a possible previous affirmation
is required; and (5) whether the employee resigned wholly, or partly, in response to that breach (post, para 55).

Where, therefore, an employee claimed that she had resigned because she had been unfairly disciplined, which she contended
was the “final straw” after her employer had earlier, inter alia, failed to deal with her complaints about her colleagues, and she
appealed against the decision of the Employment Appeal Tribunal to uphold the striking out of her claim of unfair constructive
dismissal by an employment judge—

Held , dismissing the appeal, that, since the employment judge had not been prepared to make any findings about the earlier
elements of the claimant's claim, he could only strike out the claim if he found that there was no reasonable prospect of
her establishing that the disciplinary process had amounted to the “final straw”, and that meant that he had to be satisfied
that there was nothing in her final complaint that could form part of a cumulative breach of the implied term of trust and
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confidence; that the employment judge had been entitled to find, as he did, that what had occurred was the following through,
in perfectly proper fashion on the face of the papers, of a disciplinary process; and that such a process, properly followed,
or its outcome, could not constitute a repudiatory breach of contract, or contribute to a series of acts which cumulatively
constituted such a breach (post, paras 60, 75).

Omilaju v Waltham Forest London Borough Council [2005] ICR 481 , CA applied.

Vairea v Reed Business Information Ltd [2017] ICR D9 , EAT considered. *2

The following cases are referred to in the judgment of Underhill LJ:

 Addenbrooke v Princess Alexandra Hospital NHS Trust UKEAT/265/14 (unreported) 2 December 2014 , EAT
 Ahir v British Airways plc [2017] EWCA Civ 1392 , CA
 Balls v Downham Market High School and College [2011] IRLR 217 , EAT
 Cox Toner (WE) (International) Ltd v Crook [1981] ICR 823 , EAT
 Ezsias v North Glamorgan NHS Trust [2007] EWCA Civ 330; [2007] ICR 1126; [2007] 4 All ER 940 , CA
 Garner v Grange Furnishing Ltd [1977] IRLR 206 , EAT
 Lewis v Motorworld Garages Ltd [1986] ICR 157 , CA
 Logan v Customs and Excise Comrs [2003] EWCA Civ 1068; [2004] ICR 1 , CA
 Mahmud v Bank of Credit and Commerce International SA; Malik v Bank of Credit and Commerce International SA [1997]

ICR 606; [1998] AC 20; [1997] 3 WLR 95; [1997] 3 All ER 1 , HL(E)
 Omilaju v Waltham Forest London Borough Council [2004] EWCA Civ 1493; [2005] ICR 481; [2005] 1 All ER 75 , CA
 Pets at Home Ltd v MacKenzie UKEAT/146/17 (unreported) 15 January 2018 , EAT
 Safehaven Investments Inc v Springbok Ltd (1996) 71 P & CR 59
 Stocznia Gdanska SA v Latvian Shipping Co (No 3) [2002] EWCA Civ 889; [2002] 2 All ER (Comm) 768; [2002] 2 Lloyd's

Rep 436 , CA
 Vairea v Reed Business Information Ltd [2017] ICR D9 , EAT
 Woods v WM Car Services (Peterborough) Ltd [1981] ICR 666 , EAT
 Wright v North Ayrshire Council [2014] ICR 77 , EAT(Sc)

No additional cases were cited in argument.

The following additional cases, although not cited, were referred to in the skeleton arguments:

 Crawford v Suffolk Mental Health Partnership NHS Trust [2012] EWCA Civ 138; [2012] IRLR 402 , CA
 Ezsias v North Glamorgan NHS Trust [2011] IRLR 550 , EAT
 Ladd v Marshall [1954] 1 WLR 1489; [1954] 3 All ER 745 , CA
 Strong (JV) & Co Ltd v Hamill UKEAT/1179/99 (unreported) 12 January 2001 , EAT
 Western Excavating (ECC) Ltd v Sharp [1978] ICR 221; [1978] QB 761; [1978] 2 WLR 344; [1978] 1 All ER 713 , CA

APPEAL from the Employment Appeal Tribunal

By a claim form dated 10 January 2015 and amended by further and better particulars dated 2 April and 21 April 2015
the claimant, Harpreet Kaur, made a claim against her former employer, Leeds Teaching Hospitals NHS Trust, for unfair
constructive dismissal following her resignation for what she maintained was a fundamental breach of contract and a
fundamental breach of trust and confidence. By an application notice dated 12 February 2015 and amended on 23 April 2015
the trust applied to strike out the claim under rule 37(1)(a) of the Employment Tribunals (Constitution and Rules of Procedure)
Regulations 2013 (SI 2013/1237) on the basis that it had no reasonable prospect of success or in the alternative for an order
for a deposit payable by the claimant.
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Following a hearing in the employment tribunal at Leeds, Employment Judge Lancaster (sitting alone), by a judgment dated
7 May 2015 with reasons sent to the parties on 10 June 2015, granted the application and struck out the claim. The claimant
appealed. *3

On 2 June 2016 following a hearing in accordance with rule 3(10) of the Employment Appeal Tribunal Rules 1993 (SI
1993/2854) (as amended) the Employment Appeal Tribunal (Judge Hand QC sitting alone) dismissed the appeal having held
that it was bound by the Court of Appeal's decision in Omilaju v Waltham Forest London Borough Council [2005] ICR 481
and that the tribunal's decision contained no error of law.

By an appellant's notice filed on 4 July 2016 and pursuant to permission granted by the Court of Appeal (Lewison LJ,
subsequently amended by Underhill LJ) the claimant appealed on the grounds that Judge Hand QC (1) misdirected himself
as to the law on constructive dismissal and in particular failed to correctly apply the “last straw” doctrine as encapsulated by
Addenbrooke v Princess Alexandra Hospital NHS Trust UKEAT/265/14 (unreported) 2 December 2014 , and (2) was not entitled
to conclude on the facts of the case that the claim had no reasonable prospect of success.

The facts are stated in the judgment of Underhill LJ, post, paras 1 and 3–34.

The claimant appeared in person.

David Reade QC and Nicholas Siddall (instructed by Hill Dickinson llp, Leeds ) for the trust.

The court took time for consideration.

1 May 2018. The following judgments were handed down.

UNDERHILL LJ

Introduction

1.  The appellant claimant was employed by the respondent trust as a nurse between 4 August 2008 and 28 August 2014.
In January 2015 she commenced proceedings against the trust in the employment tribunal claiming for unfair (constructive)
dismissal. At a preliminary hearing on 7 May 2015 her claim was struck out by Employment Judge Lancaster under rule 37(1)
(a) of the Employment Tribunals Rules of Procedure 2013 . On 2 June 2016 her appeal against that decision was dismissed by
the Employment Appeal Tribunal (Judge Hand QC sitting alone) under rule 3(10) of the Employment Appeal Tribunal Rules
1993 (as amended). This is an appeal against that decision. The circumstances surrounding the grant of permission to appeal
are a little complicated, and I will come back to them in due course.

2.  Although the claimant was represented in the employment tribunal and the Employment Appeal Tribunal she is unrepresented
on the current appeal (though I should say that the court has on more than one occasion encouraged her to seek pro bono
representation).

The facts

3.  As the original proceedings were struck out, there have been no findings of fact. I take the following summary from the facts
alleged in the claimant's ET1 and further and better particulars and from the contemporary documents.

4.  The claimant says that from the very early days of her employment she was the subject of complaints about her performance
which were not *4  justified. She was put on a formal capability process in 2010. Despite numerous obstacles being put in
her way she was finally deemed competent in January 2012. However she says that the episode badly undermined her self-
confidence.

5.  Separately, problems developed between herself and a number of colleagues who she felt were bullying her. These included
in particular a healthcare assistant called Marilyn Luckaine. She made a formal complaint about their conduct in 2012, but no
action was taken by the trust.
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6.  On 22 April 2013 there was an altercation between the claimant (who was pregnant) and Ms Luckaine. Each said that the
other assaulted her in the course of the incident. There were several witnesses to the incident or its aftermath. The claimant went
off sick and raised a dignity at work complaint against Ms Luckaine. (I should mention that there had been another incident
between the two on 8 April, but that is not material to the issues before us.)

7.  There was an investigation of the incident of 22 April under the trust's disciplinary processes, which was not completed
until the end of July. The recommendation was that disciplinary proceedings should be brought against both the claimant and
Ms Luckaine. There was a hearing before a disciplinary panel in the claimant's case on 2 October 2013. She was told that this
also covered her dignity at work complaint. She was represented by an RCN representative, Peta Clark. There were statements
and interview records from a number of witnesses. Three of them—Ms Luckaine, a nurse called Jan Batchelor and a healthcare
assistant called Claire Pease—attended the hearing at the claimant's request to be questioned.

8.  The panel's decision was communicated to the claimant by letter dated 16 October 2013. It decided that she was guilty
of “inappropriate behaviour”. Precisely what behaviour was found to have occurred is not entirely clearly spelt out, but on a
reasonable reading of the letter the panel found that the claimant and Ms Luckaine had been shouting at one another, close to
an area where patients were being treated; and it was in any event confirmed on the subsequent appeal that that was what had
been found. The panel recorded that there was conflicting evidence as to whether the claimant had made physical contact with
Ms Luckaine but it deliberately refrained from deciding that issue. She was given a final written warning. Shortly afterwards
she commenced a period of maternity leave.

9.  The case against Ms Luckaine was also found proved, though there are no details of the process followed in her case; and
she too was given a final written warning.

10.  The claimant appealed in accordance with the trust's internal procedures. There was a substantial delay in hearing the appeal
because she had recently given birth, but a hearing eventually took place on 14 July 2014. The claimant was again represented
by Ms Clark. Her appeal was dismissed, and the reasons given in a letter dated 16 July.

11.  The claimant gave notice of resignation the following day. Her employment terminated on 28 August 2014. The material
parts of her resignation letter read:

“You are aware of the incidence of 22/04/2013 which was the final straw. I raised dignity at work concerns following
22/04/2013's incidence. I was issued with a final written warning instead, under the conduct matter during 02/10/2013's
hearing. I feel I have not been treated fairly during *5  the process right from the beginning, including its investigation
process, witnesses and evidence used, up until the issue of the outcome, as a final written warning. I appealed the outcome
but to no avail. I attended the appeal hearing on 14/07/2014 where the initial final written warning issued was upheld. I
received the e-mail today, informing me the outcome of the appeal in writing, issued by Mr Hamish McClure.

“The dignity at work concerns raised on 22/04/2013 are still pending and were not even acknowledged until October 2013
when I was about to go on my long maternity leave. I feel this is not appropriate/acceptable response expected from the
concerned personnel dealing with the matter, given the fact I was off sick with work-related stress since 23/04/2013 during
my pregnancy at the time.

“I feel that I am left with no choice but to resign in light of the fundamental breach of contract and a fundamental breach
of trust and confidence.

“I consider this to be a fundamental/unreasonable breach of a contract on Leeds Teaching Hospitals Trust's part.”

The employment tribunal proceedings

12.  In her ET1 the claimant set out the details of her claim as follows:

“The main essence of my claim is this. I resigned from the Leeds Teaching Hospitals Trust in Leeds on 17 July 2014.
This is mainly because of the incident that occurred on 22/04/2014 [sic] where I raised dignity at work concerns. Instead
of my complaint being dealt with, I was given a final written warning on 02/10/2013 which I believe was the opposite
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of what should have happened. I feel I have not been treated properly from the start of this process as the investigation
process, witness statements and other parts of the investigation were flawed. Although I appealed this decision, I was still
not content with the outcome and felt that I couldn’t carry on working with the people that I raised the issues against. My
dignity at work concerns raised on 22/04/2013 were not dealt with until October 2013 which demonstrated how seriously
(or lack thereof) the trust treated this matter. I felt that there was no trust and confidence left between the trust, myself
and the colleagues I worked with. I was pregnant and stressed during this whole process. I was bullied and tormented by
a certain member of staff Marilyn Luckaine and I stated to the trust the amount of on-going and previous issues I had
however these concerns were dismissed and disregarded. I received a final written warning instead of coaching and support
and the thought of returning to work to suffer this again resulted in me resigning. It is because of the lack of support,
acknowledgement and confidence, not to many many other factors that resulted in me resigning.”

13.  At a preliminary hearing it was accepted on the claimant's behalf that further particularisation was needed. Further and
better particulars settled by her solicitors were served on 2 April 2015. They can be summarised as follows. (1) Paragraphs 6–
24, headed “Performance issues”, dealt with the claimant having had to go through a capability process. (2) Paragraphs 25–
29, headed “Issues with colleagues”, dealt with her issues principally, though not only, with Ms Luckaine prior to the incident
of 22 April 2013. *6  Paragraphs 30–34 dealt with the incident on 8 April. (3) Paragraphs 35–49 are headed “Incident on 22
April 2013”. They start with a brief account of the incident itself but they are principally concerned with its aftermath, up to
and including the appeal decision and the claimant's resignation. The pleading is essentially narrative, though some criticism
of the trust's procedure and decisions are clearly implicit. (4) Paragraphs 50–52 are headed “Constructive unfair dismissal” and
are clearly intended to state both why her resignation constituted a dismissal and why it was unfair (the two issues being for
most practical purposes the same). They read:

“50.  The claimant claims that she was unfairly dismissed in accordance with section 95(1)(c) of the Employment Rights
Act 1996 .

“51.  The claimant contends that the conduct of the trust as portrayed above amounted to a fundamental breach of the
implied term of trust and confidence and that she resigned from her employer quickly and in relation to this breach.

“52.  Specifically the claimant avers; (a) The trust actively looked for faults with the claimant in order to push her out
of the company. (b) The trust intentionally extended the claimant's capability procedure in an attempt to try and make
the claimant fail; causing the claimant a great amount of stress. (c) The trust disregarded the issues the claimant had
with her colleagues; despite numerous complaints by the claimant no action was taken. This made the claimant's working
environment very difficult and uncomfortable. (d) In accordance with the Acas Code of Conduct where there is a grievance
and disciplinary together, the grievance must be addressed first. The trust failed to comply with the Acas Code of Conduct
and failed to acknowledge the claimant's dignity at work grievance until October 2013. This was when the claimant was
heavily pregnant and ready to start her maternity leave. (e) The trust deliberately prolonged the disciplinary proceedings
against the claimant; specifically, the incident occurred on 22 April 2013 but the investigation was not concluded until
August 2013. The incident had already caused the claimant a huge amount of stress and the delays added to this. (f) The
trust centred their investigation on the claimant in an attempt to discredit the claimant's character. This caused the claimant
to lose trust and confidence in the trust. (g) The trust relied on conflicting witness evidence to formulate their decision
against the claimant. (h) The trust failed to sanction the claimant and Ms Luckaine in accordance with the alleged acts
of misconduct committed. The trust gave the claimant and Marilyn a final written warning although it was accepted that
Marilyn had physically abused the claimant, further causing the claimant to lose trust and confidence in the trust. (i) The
claimant's appeal was not given due consideration despite having valid grounds and was therefore not upheld. This was
the last straw for the claimant.”

14.  The trust applied to strike out the claim on the basis that it had no reasonable prospect of success; alternatively for a deposit
order (which can be made where a claim has “little” reasonable prospect of success). The application was heard by Employment
Judge Lancaster on 7 May 2015. The claimant was represented by Mr Alexander Modgill of counsel and the trust by Ms Suzanne
Nulty of Hill Dickinson. The judge heard no oral evidence, but he had a full bundle of documents covering, among other things,
the *7  investigation into the incident of 22 April 2013 and the subsequent disciplinary proceedings and appeal.
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15.  At the end of the hearing the judge gave his decision dismissing the claim. Written reasons were sent to the parties on 10
June 2015. They are succinct but carefully structured. I can summarise them as follows.

16.  Paragraphs 1 and 2 of the reasons are introductory. The judge notes at para 1 that the “trigger” for the claimant's resignation
was the dismissal of her appeal. He said that her claim to have been constructively dismissed turned on “whether or not that
appeal outcome is capable of constituting a ‘final straw’”. He continues, at para 2:

“The issue for my consideration today, therefore, is whether there is any reasonable prospect, alternatively little reasonable
prospect, of the claimant establishing at a full hearing that the conduct and decision of that appeal hearing is capable of
contributing to an alleged fundamental breach of contract. If she has no reasonable prospect of establishing that then I do
not have to consider the earlier allegations that she relies upon as going towards that fundamental breach. If she is able
to establish any reasonable prospect of establishing the final straw then, subject to any decision I would make about the
payment of a deposit, the entirety of her allegations would have to be considered in some way at a final hearing.”

17.  At paras 3 and 4 the judge directs himself as to the relevant law. He sets out in extenso the core passages from the judgment
of Dyson LJ in the leading case on constructive dismissal, Omilaju v Waltham Forest London Borough Council [2005] ICR 481 ,
specifically paras 19–22, which I quote in full at para 40 below. He adds at para 4 that the “implied term of trust and confidence”
referred to in that passage was authoritatively formulated in Mahmud v Bank of Credit and Commerce International SA ; Malik
v Bank of Credit and Commerce International SA (“Malik”) [1997] ICR 606; [1998] AC 20 and he quotes the full formulation
—that is, an obligation on the employer not, without reasonable and proper cause, to conduct itself in a manner calculated and
likely to destroy or seriously damage the relationship of confidence and trust between employer and employee.

18.  At paras 5–7 he refers to a “hinterland” to the claimant's claim, comprising two strands— (a) the issues raised between
2010 and 2012 about her capability and (b) “the claimant's interactions with her colleagues”; in other words heads (a)–(c) in
her particulars. He makes it clear at paras 6 and 8 that he is not in a position to make any findings about the disputed issues
of fact arising under those heads.

19.  At paras 9–10 he summarises in bare outline the conflicting accounts of the incident of 22 April 2013 2 3 which he says
the claimant relies on as “the earlier final straw”. He then says, at the start of para 11:

“So there was allegation and counter-allegation, but the claimant now contends that those actions towards her by Ms
Luckaine on 22 April constituted the first last straw. Although those are the actions of a fellow employee and not directly
attributable to the employer, if the claimant were right and she was subjected to inappropriate behaviour by a colleague
on 22 April that would potentially be capable, under the *8  definition in Omilaju , of contributing to a preceding history
of acts that together thereby constituted a breach of the implied term as to trust and confidence; that is if the [trust] had
in some way contributed to a situation at work where the claimant was without proper redress subject to inappropriate
behaviour on the part of her work colleagues.”

20.  At paras 12–20 he reviews the events following the incident of 22 April and in particular the disciplinary and dignity at
work process, addressing various criticisms made by the claimant's counsel. He rejects all the criticisms. In particular: (1) He
finds at para 15 that “taking the claimant's case at its highest … there is no reasonable prospect of her establishing that the
trust did not have reasonable grounds for instituting those disciplinary proceedings against her”. He also finds that it was “quite
proper” to fold the dignity at work complaint in with the disciplinary proceedings. (2) He finds, further, at para 16, that, having
regard to the evidence that the trust had accumulated in its investigation, there was no reasonable prospect, if the case were to
proceed, of it not being found that the claimant “raised her voice” in the corridors of the ward (which is an area to which patients
have access); or that that was not capable of constituting gross misconduct. (3) At para 17 he finds that there was no reasonable
prospect of her establishing in those circumstances that the decision to give her a final written warning was unreasonable. (4)
At paras 17–23 he deals in detail with, and rejects, a particular criticism which Mr Modgill had evidently advanced, to the effect
that neither panel had heard evidence from Dr Callister. In short, he found that the entirety of the disciplinary process and its
outcome were unarguably reasonable.

21.  The final three paragraphs of the reasons read as follows:
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“25.  On that analysis I am driven to the conclusion that this falls within that category of Omilaju where the claimant cannot
show a breach of contract of itself in the conduct of the disciplinary and the appeal hearing; she cannot show unreasonable
conduct on the part of the trust; she cannot show blameworthy conduct; and even though none of those are necessary,
nor can she show that this is anything other than an innocuous act: it is the following through, in perfectly proper fashion
on the face of the papers, of a disciplinary process. Although the claimant may, to quote Omilaju , ‘genuinely interpret’
the confirmation of the sanction imposed upon her by the disciplinary hearing as ‘hurtful and destructive of her trust and
confidence in the employer’, that is a mistaken interpretation on these facts. There is no reasonable prospect of the claimant
establishing a final straw, and as she cannot do that in relation to the conduct of the appeal hearing which triggered her
resignation two days later, then I do not accept Mr Modgill's argument that this is all of a piece with the earlier allegations
relating to 22 April 2013 itself.

“26.  Although there is superficially a connection in that the incident in April was the subject matter of the later appeal,
I consider that they are in fact unrelated. The claimant cannot wait 15 months to seek to rely on what she now says was
the last straw as of 22 April simply because she is awaiting the outcome of proceedings, which as I say were conducted on
the face of it perfectly properly and reasonably. She may disagree with the outcome, as she evidently does, but that is not
sufficient to re-activate her concerns from 15 months earlier. That is a substantial delay. In the *9  ordinary course given
that she has remained in employment and has engaged with the trust's procedures in seeking to raise her concerns rather
than resign as of 22 April, there is no reasonable prospect on the evidence of her asserting successfully that she had done
anything other than affirm or waive any breach, if such breach were found to have occurred.

“27.  So applying the test in Omilaju looking at the issue here as to whether the claimant has a reasonable prospect of
establishing there is a final straw that would entitle the tribunal to look back at that earlier hinterland of allegations, I find
she has not established that. It is appropriate therefore, at this preliminary stage, to strike out the claim in its entirety.”

22.  The claimant applied to the employment tribunal for a reconsideration of its decision, seeking to rely on further documentary
evidence; but the application was refused.

The appeal to the Employment Appeal Tribunal

23.  The claimant appealed to the Employment Appeal Tribunal against both the initial strike-out decision and the employment
tribunal's subsequent refusal of her application for a reconsideration. Her grounds of appeal were drafted without legal assistance.
On 20 October 2015 both appeals were rejected on the papers by Judge Eady QC under rule 3(7) of the 1993 Rules.

24.  The claimant sought an oral hearing under rule 3(10) . That came on before Judge Hand QC on 6 January 2016. The claimant
was represented by Ms Sugun Praisoody of counsel. Judge Hand QC wanted clarification from the employment tribunal on one
point and adjourned the hearing while that clarification was obtained.

25.  The adjourned hearing took place, with Ms Praisoody again representing the claimant, on 2 June 2016. As regards the
appeal against the original strike-out decision, Ms Praisoody in her skeleton argument identified four grounds, but I need note
only one, namely that “the [employment tribunal] did not apply the correct law”. Under that head Ms Praisoody referred to two
appeal tribunal decisions which she said had developed the law as stated in Omilaju v Waltham Forest London Borough Council
[2005] ICR 481 , namely Wright v North Ayrshire Council [2014] ICR 77 and Addenbrooke v Princess Alexandra Hospital
NHS Trust (unreported) 2 December 2014 . 4

26.  Judge Hand QC's essential reason for not allowing the appeal against the strike-out decision to proceed appears at para
13 of his judgment, as follows:

“Ms Praisoody submits that cases of this kind should be determined on their factual issues after an evidential investigation.
I accept that there is some force in that point, but each case must depend upon its own facts. Employment Judge Lancaster
took the view that the evidence was overwhelmingly in favour of the trust and against the claimant establishing that there
was any fundamental breach of contract on the part of the trust at the time of the resignation. Whilst that is not an exercise
that employment tribunals should undertake on a daily basis, on occasions it is justifiable and, it seems to me, that on this
occasion, given the factual analysis made by the judge, it was appropriate for him to *10  consider on paper whether or not
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the claimant had an arguable case on the evidential material taken at its highest. I have reached the conclusion, although
these matters are always open to debate, that the judge was entitled on the evidential material to reach the conclusions
that he did.”

27.  However, he went on to respond in more detail to Ms Praisoody's particular points, and I need to set out his response to the
second point, concerning the effect of the decision in Addenbrooke . He said:

“15.  The next matter which Ms Praisoody develops in her submissions is whether the judge was right to take the view that
applying Omilaju the later refusal of an appeal could reactivate the earlier breaches of which he complained. Ms Praisoody
has referred me to the case of [ Addenbrooke ] a judgment of the division of this tribunal presided over by Lewis J. In
that case, and certainly at para 14 of the judgment, the judge certainly takes the view that a fundamental breach can be
reactivated even after affirmation. He also deals with the second situation, which, in effect, is looking at the last straw
concept in the context of an alleged breach of the implied term as to mutual trust and confidence.

“16.  I have some difficulty reconciling what is said by Lewis J's division of this tribunal and what is said by Dyson LJ
in Omilaju . Indeed, in an as yet undelivered judgment I have looked at this matter in some detail and I have come to the
conclusion that the concept of reactivating breaches after affirmation is one that is fraught with difficulty. I do not think that
it is a concept that should be understood to be of wide application, if it has any existence at all. Accordingly, I do not think
that Employment Judge Lancaster was wrong to follow the Court of Appeal judgment in Omilaju and not take account of
what Lewis J's division of this tribunal said in Addenbrooke . It may be a question, as I have put it in the judgment that
is about to be handed down, of how one reads what Lewis J says in his judgment in Addenbrooke , but I do not accept
that Ms Praisoody has any prospect of successfully arguing that the way in which the matter is looked at in that case, if
it is in conflict with Omilaju , is to be preferred or can be followed. Omilaju is a decision of the Court of Appeal and it
binds me as it bound Employment Judge Lancaster.”

The as yet undelivered judgment to which Judge Hand QC refers is Vairea v Reed Business Information Ltd [2017] ICR D9 ,
which was in fact handed down the following day. As he says, it contains a very full discussion of the Addenbrooke decision.

28.  Judge Hand QC also dismissed the appeal against the refusal of the application for a reconsideration. I need not set out
his reasoning.

The appeal to this court

29.  The claimant filed separate appellant's notices in relation to Judge Hand QC's dismissals of her appeals against (a) the
substantive decision of the employment tribunal (A2/2016/2944) and (b) the reconsideration (A2/2016/2945): for short I will
refer to the two appeals as “2944” and “2945”. Her grounds of appeal were drafted without legal assistance and are not at all
points easy to interpret.

30.  Permission in both appeals was considered on the papers by Lewison LJ on 9 March 2017. He refused permission in relation
to 2945, on *11  the basis that (a) it “does not raise any point of law that would satisfy the second appeals test and (b) has no
real prospect of success”. In relation to 2944 he granted permission “limited to the question whether the employment tribunal
correctly stated and applied the law in paras 24 and 25 of the decision of 7 May 2015”. In the relevant part of his reasons he said:

“The appeal against the decision by the appeal tribunal to dismiss the appeal against the substantive decision of the
employment tribunal to strike out the claim does raise a point of law which satisfies the second appeals test. That point
of law is whether, as the appeal tribunal held in Addenbrooke v Princess Alexandra Hospital NHS Trust , a ‘last straw’
which may itself not amount to a breach of contract but which triggers a resignation can revive an employee's ability to
rely on a breach that had previously been waived. The appeal tribunal alluded to the difficulty of reconciling that with the
decision of the Court of Appeal in Omilaju at para 16 of the decision. This is a point that is worthy of consideration by the
full court. None of the other grounds of appeal raise a point of law that would satisfy the second appeals test. Permission
to appeal is limited to this point.”
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It will be seen that the point which Lewison LJ believed merited permission to appeal was that discussed by Judge Hand QC
in the passage which I have set out at para 27 above.

31.  The claimant renewed her application in relation to 2945 and the excluded grounds in 2944. The application was listed
before me. In the meantime she raised a query about Lewison LJ's reasons which led him to appreciate that his references to
the second appeals test were erroneous, since CPR r 52.7 does not apply to appeals from the Employment Appeal Tribunal.
It was agreed that I would reconsider the application on the papers in advance of the hearing. I did so, and my decision was
communicated to the claimant by letter from the Civil Appeals Office dated 9 June 2017. As regards 2945, I reached the same
conclusion as Lewison LJ that the appeal had no realistic prospect of success, and I accordingly refused permission on the basis
of the ordinary test. As regards 2944, I expanded the scope of Lewison LJ's order in one or two respects and sought to clarify its
effect by identifying the specific paragraphs in her grounds of appeal in relation to which she had permission; but I concluded
that the other grounds had no realistic prospect of success and refused permission.

32.  The claimant was not content with the outcome of that reconsideration and the oral hearing accordingly proceeded before me
on 13 June 2017. I maintained my decision as recorded in the letter of 9 June. I gave a full judgment and I need not recapitulate
my reasoning here.

33.  The upshot is that the claimant has permission to appeal only in 2944 and only on the grounds permitted by Lewison LJ as
expanded/clarified by the court's letter of 9 June 2017. Although the central point of law identified by Lewison LJ is clear, its
application to the employment tribunal's actual reasoning is rather less so, and in identifying in the letter the paragraphs in the
grounds of appeal which I believed were covered I deliberately erred on the side of inclusiveness. The result is that the scope
of the appeal is now rather wider than Lewison LJ's reasons might suggest. I identify below what the real issues now are. *12

34.  I should mention for completeness that the interlocutory progress of the appeal was complicated by a prolonged
correspondence about the bundles for the hearing. I have to say that the stance adopted by the claimant was unhelpful, but that
is water under the bridge since she was enabled at the hearing to put before the court all the documents which she believed
to be relevant.

The background law

35.  The claimant's claim to have been (constructively) dismissed depends on the terms of section 95(1)(c) of the Employment
Rights Act 1996 , which I need not set out here. She has to establish that she resigned in response to a repudiatory breach of
contract on the part of the trust. The case was argued in the employment tribunal and the appeal tribunal on the basis that that
depended on the correct application of so-called “last [or final] straw doctrine [or principle]”, and the point of law identified by
Lewison LJ relates to that doctrine. I accordingly need to set out what it is and the role that it plays in the law of constructive
dismissal.

36.  Mr Reade and Mr Siddall in their skeleton argument traced the history of the last straw doctrine from its apparent origins
in the decision of the Employment Appeal Tribunal in Garner v Grange Furnishing Ltd [1977] IRLR 206 (which does not,
however, contain any significant analysis) through the more substantial decisions in Woods v WM Car Services (Peterborough)
Ltd [1981] ICR 666 and WE Cox Toner (International) Ltd v Crook [1981] ICR 823 (both judgments of Browne-Wilkinson
J) to the decisions of this court in Lewis v Motorworld Garages Ltd [1986] ICR 157 and Omilaju v Waltham Forest London
Borough Council [2005] ICR 481 , to which I have already referred. They also referred to Logan v Customs and Excise Comrs
[2004] ICR 1 . For present purposes, however, a sufficient summary can be found in the judgment of Dyson LJ, with whom
the other members of the court agreed, in Omilaju .

37.  In Omilaju the employee alleged a series of acts on the part of his employer which he claimed amounted to a repudiatory
breach of his contract of employment. The last act in the series, which triggered his resignation and which he characterised as
“the final straw”, was the withholding of his wages in respect of a period of unauthorised non-attendance. The employment
tribunal found that he had been treated badly by the employer in some respects, but it did not proceed to decide whether that
conduct amounted to a repudiatory breach because it held that the withholding of the wages had been entirely justifiable and
that in those circumstances he could not rely on the earlier acts in the series.

38.  The employee's appeal to the Employment Appeal Tribunal succeeded but the decision of the employment tribunal was
restored by this court. At para 14 of his judgment Dyson LJ summarised the general law of constructive dismissal as follows:
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“1.  The test for constructive dismissal is whether the employer's actions or conduct amounted to a repudiatory breach of
the contract of employment: Western Excavating (ECC) Ltd v Sharp [1978] ICR 221; [1978] 1 QB 761 .

“2.  It is an implied term of any contract of employment that the employer shall not without reasonable and proper cause
conduct itself in *13  a manner calculated or likely to destroy or seriously damage the relationship of confidence and
trust between employer and employee: see, for example, Malik v Bank of Credit and Commerce International SA [1997]
ICR 606 , 610E–611A (Lord Nicholls of Birkenhead) and 620H–622C (Lord Steyn). I shall refer to this as ‘the implied
term of trust and confidence’.

“3.  Any breach of the implied term of trust and confidence will amount to a repudiation of the contract: see, for example,
per Browne-Wilkinson J in Woods v WM Car Services (Peterborough) Ltd [1981] ICR 666 , 672A. The very essence of
the breach of the implied term is that it is calculated or likely to destroy or seriously damage the relationship.

“4.  The test of whether there has been a breach of the implied term of trust and confidence is objective. As Lord Nicholls
said in Malik , at p 610H, the conduct relied on as constituting the breach must ‘impinge on the relationship in the sense
that, looked at objectively , it is likely to destroy or seriously damage the degree of trust and confidence the employee is
reasonably entitled to have in his employer’ (emphasis added).

“5.  A relatively minor act may be sufficient to entitle the employee to resign and leave his employment if it is the last straw
in a series of incidents. It is well put in Harvey on Industrial Relations and Employment Law , para DI[480]: ‘Many of the
constructive dismissal cases which arise from the undermining of trust and confidence will involve the employee leaving
in response to a course of conduct carried on over a period of time. The particular incident which causes the employee to
leave may in itself be insufficient to justify his taking that action, but when viewed against a background of such incidents
it may be considered sufficient by the courts to warrant their treating the resignation as a constructive dismissal. It may be
the “last straw” which causes the employee to terminate a deteriorating relationship.’”

I will as a shorthand refer to what Dyson LJ calls “the implied term of trust and confidence”—see his point (2)—as “the Malik
term”, and to conduct the components of which are not individually repudiatory but which cumulatively 5 constitutes a breach
of that term as conduct which “crosses the Malik threshold”.

39.  Against the background of that summary Dyson LJ addressed the last straw doctrine specifically in paras 15–16 of his
judgment, which read:

“15.  The last straw principle has been explained in a number of cases, perhaps most clearly in Lewis v Motorworld Garages
Ltd [1986] ICR 157 . Neill LJ said, at p 167C, that the repudiatory conduct may consist of a series of acts or incidents,
some of them perhaps quite trivial, which cumulatively amount to a repudiatory breach of the implied term of trust and
confidence. Glidewell LJ said at p 169: ‘(3) The breach of this implied obligation of trust and confidence may consist of
a series of actions on the part of the employer which cumulatively amount to a breach of the term, though each individual
incident may not do so. In particular in such a case the last action of the employer which leads to the employee leaving
need not itself be a breach of contract; the question is, does the cumulative series of acts taken together amount to a breach
of the implied term? (See *14  Woods v WM Car Services (Peterborough) Ltd [1981] ICR 666 .) This is the “last straw”
situation.’

“16.  Although the final straw may be relatively insignificant, it must not be utterly trivial: the principle that the law is
not concerned with very small things (more elegantly expressed in the maxim ‘de minimis non curat lex’) is of general
application.”

40.  The particular issue in Omilaju was, as Dyson LJ formulated it at para 19: “what is the necessary quality of a final straw if
it is to be successfully relied on by the employee as a repudiation of the contract?” He answered that question as follows:

“The quality that the final straw must have is that it should be an act in a series whose cumulative effect is to amount to
a breach of the implied term. I do not use the phrase ‘an act in a series’ in a precise or technical sense. The act does not
have to be of the same character as the earlier acts. Its essential quality is that, when taken in conjunction with the earlier
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acts on which the employee relies, it amounts to a breach of the implied term of trust and confidence. It must contribute
something to that breach, although what it adds may be relatively insignificant.

“20.  I see no need to characterise the final straw as ‘unreasonable’ or ‘blameworthy’ conduct. It may be true that an act
which is the last in a series of acts which, taken together, amounts to a breach of the implied term of trust and confidence
will usually be unreasonable and, perhaps, even blameworthy. But, viewed in isolation, the final straw may not always be
unreasonable, still less blameworthy. Nor do I see any reason why it should be. The only question is whether the final straw
is the last in a series of acts or incidents which cumulatively amount to a repudiation of the contract by the employer. The
last straw must contribute, however slightly, to the breach of the implied term of trust and confidence. Some unreasonable
behaviour may be so unrelated to the obligation of trust and confidence that it lacks the essential quality to which I have
referred.

“21.  If the final straw is not capable of contributing to a series of earlier acts which cumulatively amount to a breach of
the implied term of trust and confidence, there is no need to examine the earlier history to see whether the alleged final
straw does in fact have that effect. Suppose that an employer has committed a series of acts which amount to a breach of
the implied term of trust and confidence, but the employee does not resign his employment. Instead, he soldiers on and
affirms the contract. He cannot subsequently rely on these acts to justify a constructive dismissal unless he can point to
a later act which enables him to do so . If the later act on which he seeks to rely is entirely innocuous, it is not necessary
to examine the earlier conduct in order to determine that the later act does not permit the employee to invoke the final
straw principle.” (Emphasis supplied.)

Although that passage is primarily concerned with an issue which does not arise in this case, I have set it out in full because the
sentences which I have emphasised in the middle of para 21 are important for the issues which do arise.

41.  In my view the reasoning in Omilaju is clear and should need no further exposition. However, the way the issues in the
present case have *15  developed means that I will have to consider it a bit further; and, that being so, there are four points
about it which may be worth making.

42.  First , the “last straw doctrine” is relevant only to cases where the repudiation relied on by the employee takes the form
of a cumulative breach of the kind described in the passages which Dyson LJ quotes from Harvey on Industrial Relations and
Employment Law and from the judgment of Glidewell LJ in Lewis v Motorworld Garages Ltd [1986] ICR 157 . It does not,
obviously, have any application to a case where the repudiation consists of a one-off serious breach of contract. I make this point
because it was sometimes used in this case as if it were simply a synonym for “the act of repudiation”. I think it will conduce to
clear thinking if representatives and tribunals start from the position that the ultimate issue is always whether the employee has
resigned in response to a repudiatory breach of contract, and refer to “the last straw” only where the doctrine has a role to play.

43.  Secondly , the italicised sentences in para 21 of Dyson LJ's judgment in Omilaju are concerned with the issue of affirmation.
That issue may arise in the context of a cumulative breach because in many such cases the employer's conduct will have crossed
the Malik threshold at some earlier point than that at which the employee finally resigns; and, on ordinary principles, if he or
she does not resign promptly at that point but “soldiers on” they will be held to have affirmed the contract. However the point
which Dyson LJ is making in these sentences is that if the conduct in question is continued by a further act or acts, in response
to which the employee does resign, he or she can still rely on the totality of the conduct in order to establish a breach of the
Malik term. Glidewell LJ had already made substantially the same point in Lewis , at p 170:

“This case raises another issue of principle which, so far as I can ascertain, has not yet been considered by this court. If
the employer is in breach of an express term of a contract of employment, of such seriousness that the employee would
be justified in leaving and claiming constructive dismissal, but the employee does not leave and accepts the altered terms
of employment; and if subsequently a series of actions by the employer might constitute together a breach of the implied
obligation of trust and confidence; is the employee then entitled to treat the original action by the employer which was
a breach of the express terms of the contract as a part—the start—of the series of actions which, taken together with the
employer's other actions, might cumulatively amount to a breach of the implied terms? In my judgment the answer to this
question is clearly ‘yes’.”

Although Glidewell LJ is there referring to a situation where the earlier act is a repudiatory breach of an express term, the same
logic necessarily applies to a series of earlier acts which cumulatively cross the Malik threshold; and that is what Dyson LJ
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holds. I will refer to the employer's further act in such a case as “reviving” the employee's right to terminate: I will have to
consider below a possible objection to that terminology, but, as will appear, I regard it as perfectly apt.

44.  It is obvious why the position as stated in Omilaju [2005] ICR 481 is right in principle. In a case of this kind the
repudiatory nature of the employer's conduct consists precisely in the accumulation of a series of acts and omissions which are
not repudiatory if viewed in isolation. It would be *16  extraordinary if, by failing to object at the first moment that the conduct
reached the Malik threshold, the employee lost the right ever to rely on all conduct up to that point: when the threshold had been
reached would of course be a matter of assessment in every case, and no one would know whether the employee had jumped
either too early or too late until a tribunal ruled. Such a situation would be both unfair and unworkable.

45.  Thirdly , even when correctly used in the context of a cumulative breach, there are two theoretically distinct legal effects
to which the “last straw” label can be applied. The first is where the legal significance of the final act in the series is that the
employer's conduct had not previously crossed the Malik threshold: in such a case the breaking of the camel's back consists in
the repudiation of the contract. In the second situation, the employer's conduct has already crossed that threshold at an earlier
stage, but the employee has soldiered on until the later act which triggers his resignation: in this case, by contrast, the breaking
of the camel's back 6 consists in the employee's decision to accept, the legal significance of the last straw being that it revives
his or her right to do so. I have thought it right to spell out this theoretical distinction because Lewis J does so in his judgment in
Addenbrooke v Princess Alexandra Hospital NHS Trust , 2 December 2014, which I discuss below; but I am bound to say that
I do not think that it is of practical significance in the usual case. If the tribunal considers the employer's conduct as a whole
to have been repudiatory and the final act to have been part of that conduct (applying the Omilaju test), it should not normally
matter whether it had crossed the Malik threshold at some earlier stage: even if it had, and the employee affirmed the contract
by not resigning at that point, the effect of the final act is to revive his or her right to do so.

46.  Fourthly , the “last straw” image may in some cases not be wholly apt. At the risk of labouring the obvious, the point made
by the proverb is that the additional weight that renders the load too heavy may be quite small in itself. Although that point is
valuable in the legal context, and is the particular point discussed in Omilaju , it will not arise in every cumulative breach case.
There will in such a case always, by definition, be a final act which causes the employee to resign, but it will not necessarily be
trivial: it may be a whole extra bale of straw. Indeed in some cases it may be heavy enough to break the camel's back by itself (i
e to constitute a repudiation in its own right), in which case the fact that there were previous breaches may be irrelevant, even
though the claimant seeks to rely on them just in case (or for their prejudicial effect).

47.  I had understood the law as I have summarised it above to be uncontroversial. But the position appears to have become
unsettled as a result of Judge Hand QC's comments in Vairea v Reed Business Information Ltd [2017] ICR D9 on the language
used by Lewis J in Addenbrooke . I should accordingly consider those cases.

48.  Addenbrooke was a case of alleged constructive dismissal, in which one of the issues was whether the employee had
affirmed the contract following the breach relied on. The actual issue turned on deficiencies in the reasoning of the employment
tribunal, and I need not say anything about it. For present purposes it is only necessary to set out a passage from para 14 of the
judgment of Lewis J in which he summarises the applicable law. He says: *17

“Finally there may be cases, which have been described as the last straw cases, where the particular latest act of the
employer would not amount to a fundamental breach but where that act, taken with other acts, will entitle the employee to
treat the employer as repudiating the contract of employment. That may arise in one of two cases: firstly, there may have
been an earlier fundamental breach which has been affirmed by the employee. If there is subsequently conduct which, taken
together with the employer's earlier fundamental breach, causes the employee to resign or plays a part in the decision
of the employee to resign, the later act effectively reactivates the earlier fundamental breach . The second situation is
whether the latest act does not amount to a fundamental breach but it is a series of breaches of which the last is the last
straw and, coupled with the earlier non-fundamental breaches of contract, also enables the employee to treat the contract
as repudiated.” 7 (Emphasis supplied.)

49.  Subject to the issue raised by Judge Hand QC, which I consider below, I see nothing to disagree with in that passage. I have
already made it clear that I regard Lewis J's distinction between two types of “last straw” case as theoretically correct, though
of limited practical significance: see para 45 above. I would only add that I would myself prefer the term “repudiatory breach”
to “fundamental breach”, but there is no difference in substance.
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50.  What concerned Judge Hand QC, as referred to at para 16 of his judgment in this case and more fully developed in
Vairea , is Lewis J's reference to the employer's subsequent conduct “effectively reactivat[ing] the earlier fundamental breach”.
The discussion of the point at paras 74–85 of his judgment in Vairea is lengthy, and I need not set it out in full. Judge Hand
QC's starting point is that it is trite law that the affirmation of a contract following a repudiatory breach is irrevocable. He
acknowledges that the victim may nevertheless be entitled to terminate if the breach continues following the affirmation, but
he refers to the judgment of Jonathan Sumption QC in Safehaven Investments Inc v Springbok Ltd (1996) 71 P & CR 59, 69,
in which he says:

“If … the repudiating party persists in his refusal to perform, the innocent party may later treat the contract as being at an
end. The correct analysis in this case is not that the innocent party is terminating on account of the original repudiation and
going back on his election to affirm. It is that he is treating the contract as being at an end on account of the continuing
repudiation reflected in the other party's behaviour after the affirmation.”

That statement of the law was approved by this court in Stocznia Gdanska SA v Latvian Shipping Co (No 3) [2002] 2 All ER
(Comm) 768 : see para 96 of the judgment of the court given by Rix LJ. Judge Hand QC's point is that Jonathan Sumption QC's
analysis must apply equally to cumulative breach cases of the kind considered in Omilaju , and that accordingly it is wrong in
principle to speak of the previous breach being “reactivated” (or “revived”). He concludes:

“84.  I think when a contract has been affirmed a previous breach cannot be ‘revived’. The appearance of a ‘revival’ no
doubt arises when *18  the breach is anticipatory or can be regarded as ‘continuous’ or where the factual matrix of the
earlier breach is repeated after affirmation but then the real analysis is not one of ‘revival’ but of a new breach entitling
the innocent party to make a second election. The same holds good in the context of the implied term as to mutual trust
and confidence. There the scale does not remain loaded and ready to be tipped by adding another ‘straw’; it has been
emptied by the affirmation and the new straw lands in an empty scale. In other words, there cannot be more than one ‘last
straw’. If a party affirms after the ‘last straw’ then the breach as to mutual trust and confidence cannot be ‘revived’ by
a further ‘last straw’.

“85.  In my view, this is not in any way unfair to an employee, who has elected to go on with the contract. On the contrary,
that is the whole point of an affirmation. Affirming the contract obviously involves its continuance and that continuance
is on the basis that the remedy for past breaches will be purely monetary. The result is that a further ‘entirely innocuous’
action on the part of the employer cannot entitle the innocent party to revert to the pre-affirmation breach. That is just as
much the position where the pre-existing breach comprised a ‘bundle of straws’ amounting to a breach of the implied term
as to mutual trust and confidence as it is with a ‘unitary’ repudiatory breach.”

51.  I am afraid I cannot agree with that passage. As I have shown above, both Glidewell LJ in Lewis v Motorworld Garages
Ltd [1986] ICR 157 and Dyson LJ in Omilaju v Waltham Forest London Borough Council [2005] ICR 481 state explicitly
that an employee who is the victim of a continuing cumulative breach is entitled to rely on the totality of the employer's acts
notwithstanding a prior affirmation; provided the later act forms part of the series (as explained in Omilaju ) it does not “land in
an empty scale”. I do not believe that this involves any tension with the principle that the affirmation of a contract following a
breach is irrevocable. Cases of cumulative breach of the Malik term (which was not the kind of term in issue in either Safehaven
Investments Inc v Springbok Ltd 71 P & CR 59 or Stocznia Gdanska SA v Latvian Shipping Co (No 3) [2002] 2 All ER (Comm)
768 ) fall within the well-recognised qualification to that principle that the victim of a repudiatory breach who has affirmed the
contract can nevertheless terminate if the breach continues thereafter. It is true that, as the Safehaven Investments Inc case says,
the correct analysis in such a case is not that the victim can go back on the affirmation and rely on the earlier repudiation as such:
rather, the right to terminate depends on the employer's post-affirmation conduct. Judge Hand QC may therefore have been right
to jib at Lewis J's reference to “reactivating” the earlier breach (though, to be fair to him, he did say “ effectively reactivates”);
but there is nothing wrong in speaking of the right to terminate being revived, by the further act, in the straightforward sense
that the employee had the right, then lost it but now has it again.

52.  I would therefore recommend tribunals for the future to put Vairea v Reed Business Information Ltd [2017] ICR D9 to one
side and to continue to draw from the pure well of Dyson LJ's judgment in Omilaju , which contains all that they are likely to
need, at least as regards the issues considered in this judgment. *19
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53.  I should say that Mr Reade and Mr Siddall in their skeleton argument advanced an analysis of the case law in which
Lewis (and also Logan v Customs and Excise Comrs [2004] ICR 1 ) was said to have endorsed the concept of “reviving” a
past breach of contract whereas Omilaju rejected it: it was submitted that we should follow Omilaju as being the most recent
case. As appears from the previous paragraphs, I do not think that is right. I regard both Lewis and Omilaju as saying the same
thing (as also does Logan ). None of them speaks of “reviving a past breach of contract”; but all of them not only accept that
previous conduct (in response to which the employee has not resigned) can be taken into account in a last straw case—indeed
they depend on that being the case.

54.  Finally, following the hearing Mr Reade and Mr Siddall drew our attention to the recent decision of the Employment Appeal
Tribunal in Pets at Home Ltd v MacKenzie (unreported) 15 January 2018. At para 61 of her judgment in that case Judge Eady
QC refers to Vairea v Reed Business Information Ltd [2017] ICR D9 as authority for the proposition that “if affirmed, a breach
cannot subsequently be revived”. I will not lengthen this judgment by analysing her reasoning in the relevant passages, but so
far as I can see she was proceeding on the basis that this was not a case of a “continuing breach” (see para 62), in which case
what she says is entirely orthodox.

55.  I am concerned that the foregoing paragraphs may make the law in this area seem complicated and full of traps for the
unwary. I do not believe that that is so. In the normal case where an employee claims to have been constructively dismissed it
is sufficient for a tribunal to ask itself the following questions:

 (1)  What was the most recent act (or omission) on the part of the employer which the employee says caused, or triggered,
his or her resignation?

 (2)  Has he or she affirmed the contract since that act?
 (3)  If not, was that act (or omission) by itself a repudiatory breach of contract?
 (4)  If not, was it nevertheless a part (applying the approach explained in Omilaju [2005] ICR 481 ) of a course of conduct

comprising several acts and omissions which, viewed cumulatively, amounted to a (repudiatory) 8 breach of the Malik term?
(If it was, there is no need for any separate consideration of a possible previous affirmation, for the reason given at the
end of para 45 above.)

 (5)  Did the employee resign in response (or partly in response) to that breach?

None of those questions is conceptually problematic, though of course answering them in the circumstances of a particular
case may not be easy.

The issues on this appeal

56.  For the reasons given at paras 30–33 above, the permitted grounds of appeal have not been formulated with any precision.
Broadly, however, there are two issues— (A) whether the employment judge directed himself correctly as to the law about
constructive dismissal, and in particular the last straw principle; and (B) whether he was entitled to conclude that the claimant's
claim had no reasonable prospect of success. *20

(A) Misdirection of law

57.  The history leading up to the claimant's resignation falls under three heads.

 (1)  The first element is her treatment from 2010–2012—what the employment judge referred to as the “hinterland”. This is
pleaded as heads (a)–(c) in para 52 of her particulars as part of the conduct relied on as constituting the cumulative breach
of the Malik term on which she relies. That is perfectly unexceptionable in principle.

 (2)  The second element is the incident of 22 April 2013 itself. This was apparently relied on by Mr Modgill in the
employment tribunal as “the first last straw”—a rather odd phrase—and the employment judge treated it as capable of
contributing to a breach of the Malik term. I doubt if that is right because the incident itself does not involve any act, or
indeed omission, by the trust. It is not in fact relied on in para 52 of the particulars as part of the series of acts which
constituted the repudiation, and the claimant in her oral submissions confirmed that it was not part of her case. However, as
will appear, the fact that the judge appears to have understood differently does not undermine his core reasoning.

 (3)  The third element is the trust's acts and omissions following the incident of 22 April (“the post-incident handling”). The
claimant's complaints about the post-incident handling are pleaded as heads (d)–(h) in para 52 of her particulars. It does not
seem to me sensible to treat those complaints individually, especially as there is some overlap between them. In truth, they
constitute a single complaint that it was seriously unfair for the trust to discipline the claimant for the incident of 22 April
(and thus also effectively reject her dignity at work complaint). In particular, although the claimant in her grounds refers to
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the original disciplinary decision in October as “the second final straw”, it does not make sense to distinguish between the
first stage of the disciplinary process and the appeal stage. They are parts of a composite process; and the claimant cannot
definitively say that she has been unfairly treated until that process is complete.

58.  Since the claimant relied not only on the third element but also on the first and (though I think illegitimately) the second,
the case was being presented as a cumulative breach case, with the post-incident handling constituting the last straw. That is
how the employment judge analysed it. He said, at para 13:

“The claimant asserts that the taking of proceedings against her, the way in which those hearings were conducted, the
manner in which evidence was considered and the imposition of a sanction at the same level as the other person involved,
together or individually, amounts to a final straw that reactivates the earlier complaints prior to the events on 22 April.”

It would be possible to quibble with the phrase “prior to”: if the second element in her case was open to her, and viable, as
the judge seems to have thought, “ of and prior to” would have been more accurate. But in substance his analysis is correct. It
is true that elsewhere in the reasons he refers to the final straw as being simply “the appeal outcome”, but it is clear from the
passage quoted, and indeed also from the language of his conclusions, that that is simply a shorthand. He appreciated that the
essential question was whether there was anything wrong in the trust's post-incident handling, *21  viewed overall, which in
practice means the disciplinary process (both stages).

59.  I should say that, although the judge was correct to treat this as a cumulative breach case because of the way it was pleaded,
and formally also therefore as a last straw case, it seems to me that the earlier elements in the series relied on—the so-called
hinterland—were in truth unlikely to be of much forensic significance. If a tribunal at a full hearing had found that the conduct
of the disciplinary process had been seriously unfair it would very likely have held that that was a sufficient repudiatory breach
in itself, without the need to refer back to events of a different character some time previously. This is not a case of the type
where the last straw relied on is comparatively trivial and where the tribunal has to carry out a nice assessment of whether it is
nevertheless significant enough to add something to the weight of the total load.

60.  Since the employment judge was not prepared to make any findings about the first and second elements, he could only strike
the claim out if he found that there was no reasonable prospect of the final straw being established: only if that were so would
the earlier elements be irrelevant, because the contract had been affirmed since then. That meant that he had to be satisfied
beyond argument that there was nothing in the post-incident handling that could form part of a cumulative breach of the Malik
term: in the language of Omilaju [2005] ICR 481 , it had to be “innocuous”. Again, that is precisely how the employment judge
approached it: see para 25 of the reasons, quoted at para 21 above.

61.  It follows that in my view the employment judge directed himself correctly as to the law.

62.  Although that disposes of this ground, I should clear up one point to which the claimant attaches importance and which
broadly relates to this part of the case. She believed and believes that the decision of the original panel in October 2013 entitled
her to resign. She was concerned that by staying on and appealing she might lose that entitlement. Accordingly, the letter from
Ms Clark, her RCN representative, dated 29 October 2013 by which she exercised her right of appeal included the following
statement:

“In appealing the outcome of the disciplinary hearing Harpreet would like it acknowledged that she does not accept the
breach of contract. This letter should be seen as protecting her rights to bring such a claim at a later date when she has
given birth and her health is better and she has the space and clarity to make such decisions.”

She is concerned that the employment judge did not refer to that letter in his reasons; and it was in fact in order to obtain the
judge's comments on this point that Judge Hand QC adjourned the initial rule 3(10) hearing. His response was that he did not
mention it because it was immaterial to his analysis.

63.  Although it was prudent of the claimant to make her position clear in the way that she did, I doubt if it was really necessary.
Exercising a right of appeal against what is said to be a seriously unfair disciplinary decision is not likely to be treated as
an unequivocal affirmation of the contract; and, even if it were, its upholding on appeal would revive her right to resign, in
accordance with the principles which I have discussed. But, whichever way it is analysed, the essential point is that, as I have
already said, the judge had *22  to, and did, consider the disciplinary process as a whole. Ms Clark's letter would only have
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been significant if he had proceeded on the basis that he need not refer to any unfairness at the first stage because the claimant
had not resigned in October. At one point in her grounds the claimant seems to say that that was indeed the approach he took;
but it clearly was not.

(B) No reasonable prospect of success

64.  In the light of my analysis above, the formal issue is whether the judge was entitled to find that there was no reasonable
prospect of the claimant proving at a full hearing that there was anything about the post-termination handling that contributed
to a cumulative repudiatory breach of her contract. In practical terms that means whether there was any reasonable prospect of
her making good any of her criticisms of the disciplinary process (at either stage). If it could not be criticised it was, in Dyson
LJ's language, “innocuous”.

65.  The claimant's pleaded complaints about the disciplinary process are at heads (d)–(h) of para 52 of the particulars, but they
do not entirely correspond to the points made in her grounds of appeal and developed in her oral submissions. Those points
are rather diffuse, but I can group them as follows.

66.  First, while the claimant sensibly acknowledged that it was reasonable for the trust to conduct an investigation into the
incident of 22 April, she contended that it was unreasonable for it to decide to bring disciplinary proceedings against her. The
incident, whatever its rights and wrongs, was not sufficiently serious: the trust made a mountain out of a molehill. I am afraid I
cannot agree about this. We were shown the interview notes and witness statements generated by the investigation, together with
the investigators’ report. The report is self-evidently careful and based on an assessment of the evidence. There was evidence
from Ms Luckaine and Ms Pease that the claimant had “pulled and grabbed” Ms Luckaine's uniform and also pushed her; and
although she disputed that evidence the investigators gave reasons for finding her denial implausible. If established, that would
plainly be misconduct justifying disciplinary action, and in my view it was plainly reasonable for the trust to proceed to the
next stage.

67.  Secondly, the claimant complains at para 14 of her grounds that the disciplinary process was “flawed”. To some extent this
consists of a general criticism, put in different ways but without particularity, that the panel conducting the hearing had already
made up its mind and considered the evidence in an atmosphere of hostility towards her: it centred its attention purely on her
conduct and ignored discrepancies in the evidence against her. If it had considered the evidence fairly and with an open mind,
it would have appreciated that there were serious inconsistencies between the accounts of the witnesses, and it could not have
concluded that the claimant was guilty of any misconduct. She is unable, however, to point to any external evidence that the
panel approached the issue with a closed mind: her submission is based on an inference from what she says was the obvious
weakness of the case against her.

68.  As to that, it is important to bear in mind that the panel did not make any finding that she had laid hands on Ms Luckaine (if it
had the penalty would very likely have been dismissal, rather than a warning). The finding *23  was only that she had engaged
in a (non-physical) altercation with her, which involved shouting (or “raised voices”), in an area of the hospital where patients
had access. On that issue there was in my view quite clearly sufficient evidence to justify the panel's finding. Ms Luckaine,
Ms Pease and Ms Batchelor, all of whom gave live evidence (though by a slip Ms Batchelor's name was omitted from the
list of witnesses in the decision letter), made statements that supported that allegation; and there were also written statements
from other witnesses—Dr Callister, Dr Gkentzis, and Ms Webb—who had heard what they variously described as “shouting”,
“raised voices” and “a row” between the claimant and Ms Luckaine, though they did not themselves see anything and did not
distinguish between the two participants. In agreement with the judge at para 16 of the reasons, I see no way in which a tribunal
could have found at a full hearing that it was unreasonable for the panel on that evidence to make the finding that it did; indeed
it is hard to see how it could reasonably not have done.

69.  The claimant made four particular points on this aspect which I should address.

 (1)  She complained of the weight that she said was given to the evidence of Ms Pease, which she said could be shown
to be unreliable. But the evidence of Ms Pease was only crucial to the question whether the claimant had laid hands on
Ms Luckaine, she being the only witness supporting Ms Luckaine's account that she did. At the appeal hearing the original
panel members confirmed—though this was in any case apparent from their failure to find the allegation of physical contact
proved—that the finding of inappropriate behaviour did not in any way depend on Ms Pease's evidence. There was of course
ample other evidence of a non-physical altercation.
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 (2)  She said that there was need for “interpretation” of what was meant by “raised voices”, which need not mean shouting.
There had been no more than an “assertive” conversation. But the evidence of all the other witnesses contradicted her account
that she had not been part of any altercation. The precise language they used is immaterial: they were clearly describing
the same inappropriate behaviour. The claimant said that it was not right to decide the question by simply counting heads.
But there was no reason whatever to suppose that either panel did so. (She also submitted that the employment tribunal
itself should have heard the witnesses. But that betrays an important misunderstanding. If there had been a full hearing it
would not have been for the tribunal to make decisions about the incident itself: its concern would only have been with
the fairness of the process.)

 (3)  She also said that there were no patients present. But Ms Webb's statement said she was with a patient at the time that
she heard the incident; and in any event what matters is that the row took place in an area where patients had access, whether
or not any happened to be there at the time.

 (4)  She complained that Dr Callister had not been called to give evidence, despite requests made before both the original
hearing and the appeal. As I have said, that criticism was evidently particularly relied on before the employment judge,
and he dealt with it in his reasons in some detail. The claimant thought that he would be an important witness because he
had said in his statement that when he came into the corridor following the incident he only saw two nurses, who she says
were evidently herself and Ms Luckaine; and that that was significant because it meant that Ms Pease could not have been
present, as she said she was. The judge rejected that *24  criticism on the basis that the question of whether Ms Pease was
present was irrelevant, because—as already noted—her evidence was only important to the question whether the claimant
had touched Ms Luckaine. He also noted that at the appeal hearing Ms Clark had, in overt disagreement with the claimant,
refused to complain about Dr Callister not being called. I agree with him that it is for those reasons inconceivable that at a
full hearing a tribunal would have upheld this criticism of the procedures.

70.  Thirdly, the claimant claims that even if the trust was entitled to find that an altercation had occurred between herself and
Ms Luckaine it was unfair to impose the sanction of a final written warning. That is a matter on which the judge was particularly
qualified to form a view; but in any event I agree with him that there is no prospect that at a full hearing an employment tribunal
would find that the sanction was unreasonable.

71.  Fourthly, the claimant maintains her pleaded criticism that it was wrong of the trust to proceed with a disciplinary process
before resolving her dignity at work complaint. The employment judge rejected this criticism and so would I. Where her
complaint about Ms Luckaine and the criticisms of her own arose out of the selfsame incident it would have made no sense
to deal with the two separately. She was unable to show us any Acas guidance to the contrary and I have found none: indeed
the 2015 guidance would support the course taken.

72.  Fifthly, she complains that the appeal was heard by the original panel, albeit with some “additions”, who, however, had
virtually no say. This is simply wrong. The appeal panel was of course different from the original panel. What the claimant is
referring to is the fact that, as is common in public sector disciplinary processes, the original panel attended the appeal hearing
to present its decision and to address the criticisms of it. Such a process is in principle unexceptionable and Ms Clark made
no objection to it.

73.  Sixthly, she complained about the length of time taken by the initial investigation (three months) and disputed the explanation
given by the appeal panel, which said that some of the witnesses had required their own representation. She said, repeating head
(e) in her particulars, that the delays had been deliberately engineered by the trust in order to “discredit” her. This point does
not appear to have been directly addressed by the employment judge, but that is unsurprising since a tribunal could not make
such a finding without an evidential basis for it; and none was suggested. No such allegation appears in Ms Praisoody's skeleton
argument in the appeal tribunal, and I rather doubt if it was advanced by Mr Modgill in the employment tribunal.

74.  I should note for completeness that the claimant did not in her grounds of appeal or oral submissions pursue the case of
“disparity” based on the assertion that it was accepted that Ms Luckaine had “physically abused” her (head (h)).

75.  In short, I believe that the judge was right to find, as he did at para 25, that what occurred in this case was “the following
through, in perfectly proper fashion on the face of the papers, of a disciplinary process”. Such a process, properly followed, or
its outcome, cannot constitute a repudiatory breach of contract, or contribute to a series of acts which cumulatively constitute
such a breach. The employee may believe the outcome to be wrong; but the test is objective, and a fair disciplinary process
*25  cannot, viewed objectively, destroy or seriously damage the relationship of trust and confidence between employer and

employee.
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76.  That conclusion was of course reached without hearing witness evidence and, as the judge himself said, “on the face of
the papers”. The claimant argued that that approach was wrong in principle. It is well established that an employment tribunal
ought to be very slow to strike out a claim in which there are disputed issues of fact: see, e g, Ezsias v North Glamorgan NHS
Trust [2007] ICR 1126 , and Balls v Downham Market High School and College [2011] IRLR 217 . However much a judge
may suspect that the claimant will be unable to establish his or her version of the facts, it is necessary to bear in mind that the
evidence may come out very differently at a hearing; the tribunal can always record its scepticism by making a deposit order.

77.  However there is no absolute rule against striking out a claim where there are factual issues—see, e g Ahir v British Airways
plc [2017] EWCA Civ 1392 . Whether it is appropriate in a particular case involves a consideration of the nature of the issues and
the facts that can realistically be disputed. There were in this case no relevant issues of primary fact. Had the matter proceeded
to a full hearing the job of the tribunal would not have been to decide the rights and wrongs of the incident of 22 April, and it
would not have heard evidence directly about that question. The issue would have been whether the disciplinary processes were
conducted seriously unfairly so as to constitute, or contribute to, a repudiatory breach of the claimant's contract of employment.
The evidence relevant to that question in substance consisted only of the documentary record. It is true that if there were any
real grounds for asserting actual bad faith on the part of the decision-makers that could not have been resolved without oral
evidence; but that was not the pleaded case, and the employment judge was entitled to conclude that there was no arguable basis
for it. Judge Hand QC recognised that strike-outs of this kind might not be something to be done “on a daily basis”, but he said
that each case must depend on its own facts and that in the present case the judge's decision was justified. I agree.

Conclusion

78.  For those reasons I would dismiss this appeal.

Consequential orders

Permission to appeal to the Supreme Court

79.  At the end of the hearing, when I told the claimant that we would be reserving judgment, she asked whether if the appeal
was dismissed she could appeal further. I told her that the losing party would be entitled to apply for permission to appeal to the
Supreme Court. It is apparent from subsequent correspondence that she has interpreted that as a grant of permission to do so.
Although it has been explained to her that that is a misunderstanding she maintains her position; but following the circulation
of this judgment in draft she applied for permission without prejudice to her position that it has already been granted. I would
refuse that application on the basis that it does not raise an arguable point of law of general public importance which ought to
be considered by the Supreme Court. It remains open to her to make an application to the Supreme Court itself. *26

Costs

80.  Following the grant of permission to appeal the claimant asked that any costs recoverable by the trust be limited to those
of one legal representative. I treated that as an application made under CPR r 52.19 and directed that the trust should only be
entitled to recover the costs of junior counsel. No wider application to cap costs was made; and the claimant has since made it
clear that she was intending if successful to claim substantial amounts in respect of her own costs as a litigant in person.

81.  The trust has now applied for an order that the claimant pay its costs of the appeal to be assessed on the standard basis,
with an interim payment on account. Since the appeal was not listed for more than a day I see no reason why costs should
not be assessed summarily in the ordinary way. The amount of its costs shown in the schedule lodged prior to the hearing is
£36,663·25. The claimant submits that those costs are clearly excessive, but her main point is that she cannot afford to pay any
such sum: she gives a fairly detailed account of her means. That is not a material consideration at this stage, though it will of
course be taken into account if the trust seeks to enforce the amount of the costs award.

82.  As regards the assessment, the amount claimed on the costs schedule for the fees of junior counsel is £4,000, and that is
the amount that I would assess in that regard. Solicitors’ costs total £24,660·25. This includes the cost of preparing the bundles
for the appeal. Because there were some problems with the bundles lodged by the claimant for the permission hearing of 13
June 2017 I proposed in my judgment of that date that the trust prepare the bundles for the full appeal. The claimant at first
seemed content with that, and the trust's solicitors did the initial work; but there were then difficulties about what should be
included, and in January 2018 I made a formal direction to the same effect. The claimant submits, in effect, that it is wrong that
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the trust's solicitors should recover for work done in advance of a formal order that they prepare the bundles, and indeed while
an application by her in this regard was pending. Given the history which I have briefly summarised, and the fact that—even
making all allowances for the fact that she is a litigant in person—the claimant's stance about the bundles was unreasonable,
I would not be prepared to disallow this element in the costs.

83.  The claimant has made a few further specific points about the costs claimed, mostly focused on the use of two counsel as
well as solicitors. I have dealt with the use of two counsel, but I can see no sign of inappropriate duplication as between counsel
and solicitors. Having said that, I do not believe that on a detailed assessment the trust would be likely to recover the full amount
claimed for solicitors’ costs, and I would summarily assess them at £18,500. With counsel's fee, that yields a total of £22,500.

84.  The claimant has sought a stay of enforcement of that costs order pending the outcome of her proposed appeal to the
Supreme Court. She is not entitled to such a stay as a matter of course, but in the circumstances of this case, and in particular
in view of what she says about her financial position, I would grant a stay for a period of four weeks, to be continued if within
that period she applies to the Supreme Court for permission to appeal until the final determination of that application and of
the appeal itself if permission is granted. *27

SINGH LJ

85.  I agree.

  Scott McGlinchey, Barrister *28

Appeal dismissed.

Permission to appeal to Supreme Court refused.

Claimant to pay respondent's costs summarily assessed at £22,500.

Costs order stayed for four weeks or until determination of any appeal to Supreme Court.

Footnotes

1 Employment Rights Act 1996,
s 95(1)(c) : “For the purposes
of this Part an employee is
dismissed by his employer if
… (c) the employee terminates
the contract under which he
is employed (with or without
notice) in circumstances
in which he is entitled to
terminate it without notice
by reason of the employer's
conduct.”

2 By an unfortunate slip
he refers to Ms Luckaine
throughout his reasons as “Ms
O’Kane”. I have corrected this
error in the passages which I
quote.

3 Reporter's note . The superior
figures in the text refer to
notes which can be found at
the end of the judgment on p
27.

4 In fact Wright v North Ayrshire
Council [2014] ICR 77 does
not appear to support the
point being made, and it did
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not feature in Judge Hand
QC's reasoning or in the
submissions before us.

5 Of course not all breaches
of the Malik term are of a
cumulative character. A one-
off act on the part of the
employer may in itself be
likely to damage or seriously
destroy the relationship of
trust and confidence between
employer and employee.

6 The source of the “last straw”
metaphor is of course the
supposedly oriental proverb
(I suspect orientalising rather
than genuinely oriental): “it's
the last straw that breaks the
camel's back”. I note that
in Vairea v Reed Business
Information Ltd [2017] ICR
D9 Judge Hand QC treats the
phrase as referring to a pair of
scales: see the passage quoted
at para 50. That may suggest
that the last straw belongs in
Orwell's “dump of worn-out
metaphors” which no longer
evoke a concrete image; but
we are stuck with it.

7 Something has gone wrong
with the language of the
final sentence, but the broad
sense is clear. (The judgment
appears to have been ex
tempore, and I suspect the
transcript is inaccurate.)

8 I have included “repudiatory”
in the interest of clarity, but in
fact a breach of the trust and
confidence term is of its nature
repudiatory: see per para 14(3)
of Dyson LJ's judgment in
Omilaju [2005] ICR 481 .

(c) Incorporated Council of Law Reporting for England & Wales
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Report Citation
[2018] EWCA Civ 1689, [2018] EWCA Civ 1843
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Court of Appeal

McFarlane , Ryder , Sales LJJ

2018 May 9; July 17; Aug 8

Employment—Unfair dismissal—Dismissal—Employee dismissed on grounds of misconduct—Contractual disciplinary appeal
successful but decision letter failing to resolve most serious allegation—Employee not returning to work and commencing unfair
dismissal claim—Whether dismissal valid and/or effective at time of commencing claim—Whether employee entitled to treat
himself as constructively dismissed

The claimant worked as a care assistant in the respondent employer's nursing home. His contract incorporated the employer's
employee handbook, which included a section setting out a disciplinary appeal procedure. Disciplinary action was brought
against the claimant, alleging two charges of gross misconduct. Following a disciplinary hearing, he was sent a letter stating
that both charges had been found to be proved and that he was dismissed with immediate effect and without notice. The
claimant appealed pursuant to the disciplinary appeal procedure contained in his contract. By a letter from the employer, he
was informed that his appeal had been allowed, that that decision was final and that he would be contacted to arrange a date
for his return to work. The claimant was not satisfied with the way that the disciplinary procedure had been conducted, in
particular with the fact that the employer's letter had failed to resolve the most serious of the allegations made against him. He
did not return to work, taking the view that he had been dismissed and was not obliged to return. He commenced proceedings
in the employment tribunal, claiming unfair and wrongful dismissal. The employer argued that by reason of the claimant
exercising his contractual right of appeal, and the successful outcome of that appeal, there was no valid or effective dismissal
as at the date he filed his claim with the tribunal. The employment tribunal found that the claimant had been dismissed as
at the date he filed his claim and proceeded to find that the merits of his claim were made out. The employer appealed to
the Employment Appeal Tribunal, which reversed the tribunal's decision and found that there had been no relevant dismissal
by the date the claimant commenced his claim.

On the claimant's appeal—

Held , allowing the appeal, (1) that it was implicit in a term in an employment contract conferring a contractual right to
appeal against disciplinary action taking the form of dismissal that, if an appeal was lodged, pursued to its conclusion and was
successful, both employer and employee were bound to treat the employment relationship as having remained in existence
throughout and, subject to any other contractual provisions, the dismissal was to be treated as being of no effect; that the fact
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that an employee might have other motives for seeking to appeal, such as to clear his name so as to improve his chances of
getting employment elsewhere, could not affect the interpretation of the employment contract; and that, accordingly, when the
claimant's appeal against dismissal was successful, the employment relationship was revived so as to extinguish the original
dismissal (post, paras 26–38, 43, 45, 46, 50–52).

West Midlands Co-operative Society Ltd v Tipton [1986] ICR 192 , HL(E) applied. *274

Salmon v Castlebeck Care (Teesdale) Ltd [2015] ICR 735 , EAT approved.

Roberts v West Coast Trains Ltd [2005] ICR 254 , CA considered.

(2) But that, on a fair reading of the claimant's claim, it included a complaint that he had been constructively dismissed
by reason of the unsatisfactory way in which the employer had dealt with the outcome of the disciplinary appeal; that the
employer's letter announcing the result of that appeal was unclear and failed properly to deal with one of the grounds for
dismissal; that, as a result, the employer had acted in breach of the implied duty to maintain trust and confidence in the
employment relationship and, therefore, the claimant had been entitled not to return to work and to treat himself as having
been constructively dismissed; and that, accordingly, the decision of the employment tribunal that the claimant had been
dismissed prior to issuing his claim was correct (post, paras 54, 57, 58, 60, 61).

Decision of the Employment Appeal Tribunal reversed.

The following cases are referred to in the judgment of Sales LJ:

 British Broadcasting Corpn v Beckett [1983] IRLR 43 , EAT
 Geys v Société Générale, London Branch [2012] UKSC 63; [2013] ICR 117; [2013] 1 AC 523; [2013] 2 WLR 50; [2013]

1 All ER 1061 , SC(E)
 Ladbrokes Betting & Gaming Ltd v Ally UKEAT/260/06 (unreported) 11 May 2006 , EAT
 McMaster v Antrim Borough Council [2010] NICA 45; [2011] IRLR 235 , CA(NI)
 Roberts v West Coast Trains Ltd UKEAT/312/03 (unreported) 24 July 2003, EAT; [2004] EWCA Civ 900; [2005] ICR 254

, CA
 Sainsbury (J) Ltd v Savage [1981] ICR 1 , CA
 Salmon v Castlebeck Care (Teesdale) Ltd [2015] ICR 735 , EAT
 West Midlands Co-operative Society Ltd v Tipton [1986] ICR 192; [1986] AC 536; [1986] 2 WLR 306; [1986] 1 All ER

513 , HL(E)

The following additional cases were cited in argument:

 Aynge v Trickett (trading as Sully Club Restaurant) UKEAT/264/17 (unreported) 7 February 2018 , EAT
 Crossley v Faithful & Gould Holdings Ltd [2004] EWCA Civ 293; [2004] ICR 1615; [2004] 4 All ER 447 , CA
 Haywood v Newcastle upon Tyne Hospitals NHS Foundation Trust [2018] UKSC 22; [2018] ICR 882; [2018] 1 WLR 2073;

[2018] 4 All ER 467 , SC(E)
 Hogg v Dover College [1990] ICR 39 , EAT
 Housing Corpn v Bryant [1999] ICR 123 , CA
 Jafri v Lincoln College [2014] EWCA Civ 449; [2014] ICR 920; [2015] QB 781; [2014] 3 WLR 933; [2014] 3 All ER

709 , CA
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 Litster v Forth Dry Dock & Engineering Co Ltd [1989] ICR 341; [1990] 1 AC 546; [1989] 2 WLR 634; [1989] 1 All ER
1134 , HL(Sc)

 Selkent Bus Co Ltd v Moore [1996] ICR 836 , EAT
 Sinclair Roche & Temperley v Heard [2004] IRLR 763 , EAT

The following additional cases, although not cited, were referred to in the skeleton arguments:

 Attorney General of Belize v Belize Telecom Ltd [2009] UKPC 10; [2009] 1 WLR 1988; [2009] Bus LR 1316; [2009] 2
All ER 1127; [2009] 2 All ER (Comm) 1 , PC

 Marks & Spencer plc v BNP Paribas Securities Services Trust Co (Jersey) Ltd [2015] UKSC 72; [2016] AC 742; [2015]
3 WLR 1843; [2016] 4 All ER 441 , SC(E)

APPEAL from the Employment Appeal Tribunal

On 28 March 2014 the claimant, Ramesh Patel, was subject to a disciplinary hearing by his employer, Folkestone Nursing Home
Ltd, concerning charges of alleged gross misconduct. By a letter dated 2 April *275  2014 the claimant was informed that
the charges had been proved and that he had been dismissed with immediate effect and without notice. The claimant appealed
pursuant to his contractual appeal procedure. By a letter dated 24 June 2014 the employer informed him that his contractual
appeal had been successful. On 17 July 2014 the claimant commenced proceedings in the employment tribunal, claiming unfair
and wrongful dismissal. The tribunal found that, as at 17 July 2014, the claimant had been dismissed and went on to find that
the merits of his claims were made out. The employer appealed on the basis that it was implicit in the terms of the employment
contract governing disciplinary appeals that a successful appeal against dismissal would overturn the dismissal and revive the
employment contract. On 1 June 2016, the Employment Appeal Tribunal (Judge David Richardson sitting alone), found that
by virtue of the contractual provision and the claimant's successful appeal, he could not be regarded as having been dismissed
by his employer by the date he filed his tribunal claim on 17 July 2014 and that the employment tribunal's decision was to
be reversed. The claimant appealed, pursuant to permission granted by Elias LJ, on the ground that the Employment Appeal
Tribunal had erred in reversing the employment tribunal's finding.

After the hearing of the appeal and the handing down of judgment, in accordance with directions made by the court, written
representations were submitted by the claimant on whether, in light of the way in which the employer had dealt with the
contractual appeal, he had been justified in treating himself as having been constructively dismissed by 17 July 2014.

The facts are stated in the judgment of Sales LJ, post, paras 7–22.

Matthew Jackson (acting pro bono) (instructed by Leigh Day ) for the claimant.

The employer did not appear and was not represented.

The court took time for consideration.

17 July 2018. The following judgments were handed down.

SALES LJ

1.  This appeal is concerned with the legal effect of a contractual disciplinary appeal procedure in an employment contract
in relation to the dismissal of an employee for misconduct, whose appeal is then allowed by the employer pursuant to that
procedure.

2.  The employee (the appellant) was originally dismissed by a letter of 2 April 2014 from his employer (the respondent), but
was informed by a letter dated 24 June 2014 that his appeal had been successful. The employee was not satisfied with the
terms of the letter of 24 June 2014, which left important matters unresolved, and so refused to return to work. On 17 July 2014
the employee filed claims with the employment tribunal, including a claim of unfair dismissal. At a preliminary hearing, the
tribunal identified as a question for determination whether as at 17 July 2014 there had been a dismissal of the employee so
as to allow him to bring that claim.

3.  The tribunal answered that question in the affirmative, on two bases. First, it held that the decision on the employee's appeal
under the contractual procedure did not undo the effect of the earlier summary dismissal, because *276  there was no contractual
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provision which bound the employee to accept that a successful appeal under that procedure had the effect of wiping out the
previous dismissal. In addition, the tribunal held that the letter of 24 June 2014 failed properly to address critical matters of
concern to the employee in relation to one of the allegations which had been made against him (that he had falsified patient
records at the care home), so there was no clarity about the outcome of the appeal as regards that allegation and as regards the
basis on which the employee was to return to work. This too meant that the employee was not obliged to return to work and was
entitled to treat himself as having been dismissed by the date he filed his claims on 17 July 2014. Accordingly, the employee
was entitled to proceed with his claim for unfair dismissal.

4.  The tribunal then determined that claim on the merits and held that the employee had been unfairly dismissed. The tribunal
made an award of compensation in his favour.

5.  On the employer's appeal to the Employment Appeal Tribunal, further authority was cited by the employer on the issue
whether the employee had been dismissed by the relevant date. The appeal tribunal allowed the employer's appeal, on the footing
that the effect of the employer's letter of 24 June 2014, stating that the employee's appeal under the contractual procedure had
been successful, was that he should be treated as not having been dismissed at the time of the dismissal letter of 2 April 2014.
According to the appeal tribunal, this meant that the employee had not been dismissed at all by the time he issued his claim on
17 July 2014. He was therefore not entitled to claim for unfair dismissal. It seems that the appeal tribunal considered that in law
it had been the employee's own choice not to return to work with the employer, rather than having been dismissed.

6.  The principal issue on this appeal concerns the first ground of decision by the tribunal, which was overturned by the appeal
tribunal. In my view, however, a further point arises and ought also to be addressed. This concerns whether the employee in
fact also made a claim in his claim form that he had been constructively dismissed by 17 July 2014, by treating the employment
relationship at an end by reason of the employer's failure in its letter of 24 June 2014 and thereafter to address properly and
rectify matters in relation to the allegation of falsification of records which had been made against him. I deal with that at the
end of my judgment.

Factual background

7.  In January 2008 the employee commenced employment with the employer as a care assistant working in the employer's
nursing home. His contract of employment incorporated the employer's employee handbook. This included a section setting
out a disciplinary procedure.

8.  For the purposes of this appeal, the material part of the disciplinary procedure is that concerned with appeals by an employee
in respect of disciplinary action taken against him. It provides as follows:

“Capability/disciplinary appeal procedure

“1.  You have the right to lodge an appeal in respect of any capability/disciplinary action taken against you. *277

“2.  If you wish to exercise this right you should apply either verbally or in writing to the person indicated in your individual
statement of main terms of employment.

“3.  An appeal against procedure will normally be conducted by a member of staff not previously connected with the
process so that an independent decision into the severity and appropriateness of the action taken can be made.

“4.  If you are appealing on the grounds that you have not committed the offence then your appeal may take the form of
a complete rehearing and reappraisal of all matters so that the person who conducts the appeal can make an independent
decision before deciding to grant or refuse the appeal.

“5.  You may be accompanied at any stage of the appeal hearing by a fellow employee of your choice. The result of the
appeal will be made known to you in writing, normally within five working days after the hearing.

“6.  We reserve the right to allow third parties to chair any formal hearings.”
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9.  In March 2014 the employee was charged with two disciplinary offences, said to amount to gross misconduct: (i) that he had
been found asleep whilst on duty and (ii) that on the night of 21 March 2014 he had falsified the records of certain residents
at the care home by pre-recording that they had slept through the night and had also failed to record the checks he had in fact
made in respect of them at particular times during the night. The employee's defence to (i) was that he had been asleep during
his break, and not during his working hours. His defence to (ii) was that this way of filling in the resident records was common
at the nursing home and records in this form in this and similar cases had been signed off by senior managers without criticism.

10.  There was a disciplinary hearing on 28 March 2014. After this the employer sent the employee its letter dated 2 April
2014 stating that both charges had been found to be proved, that they constituted gross misconduct, and dismissing him with
immediate effect and without notice. In its letter, the employer said that it would refer the employee's name to the relevant
regulator in respect of care homes (the Disclosure and Barring Service, “DBS”) in relation to charge (ii), because residents
had been put at risk by his actions in failing to maintain complete and accurate records. This was obviously a serious matter
for the employee.

11.  The employee indicated that he wished to appeal in relation to both charges against him, pursuant to the contractual appeal
procedure. The appeal hearing took place on 8 May 2014 before a Mr Shah. By the letter from the employer dated 24 June
2014, the employer informed the employee that his appeal had been allowed.

12.  The letter was, however, in curious and unsatisfactory terms. It referred only to charge (i) and stated that the finding on the
appeal was that the employee had indeed been asleep during an unpaid break, as he had claimed, and that this was not in breach
of any company rule or procedure. It did not refer at all to charge (ii), make any substituted finding in relation to that charge or
say that the notification to the DBS regarding the employee had been withdrawn. The letter stated that the employee would be
*278  contacted as soon as possible to arrange a date for him to return to work. It concluded, “You have now exercised your

right of appeal under our procedures and this decision is final”.

13.  Mr Shah's evidence to the tribunal, which it accepted, was that on investigation in respect of charge (ii) he came to the
conclusion that the employee's conduct was not as serious as it had appeared at first, in that he had not “made up” false entries
in the residents’ records of events which did not in fact happen, as matters transpired, and that in light of the employee's good
employment record it was not a matter which merited dismissal. However, Mr Shah did not tell the employee this and, as I have
said, it was not explained in the letter of 24 June 2014 by which the employee's appeal was allowed. The issues in relation to
charge (ii) were simply left up in the air.

14.  The employee was not happy about this. He was also unhappy about the way in which the disciplinary procedure had been
handled by the employer. He maintained that Mr Shah had not been the appropriate person to deal with his appeal. In subsequent
exchanges with the employer, the employee considered he did not receive satisfactory responses about these matters. He did
not return to work, taking the view that he was not obliged to do so and could treat himself as having been dismissed.

15.  The employee commenced proceedings in the tribunal claiming unfair dismissal, wrongful dismissal and wrongful deduction
of holiday pay due to him. At first, the employer conceded that the employee had been dismissed. However, when the
proceedings came to a hearing the employer was permitted to withdraw that concession and to argue instead that, by reason of
the exercise by the employee of his contractual right of appeal and the successful outcome of that appeal, there had been no
valid or effective dismissal of the employee.

16.  In its decision, however, the tribunal dismissed this submission by the employer. The tribunal was referred to the decision
of this court in Roberts v West Coast Trains Ltd [2005] ICR 254 but distinguished it, holding at paras 10–11 that the contract
terms governing the right of appeal in the present case were silent as to the consequences of a successful appeal and no relevant
additional terms could be implied into the contract to say what the consequences should be. In particular, the tribunal held
that the successful disciplinary appeal by the employee did not have the effect of reviving his contract of employment so as to
prevent him from being entitled to claim that he had been unfairly and wrongfully dismissed.

17.  The tribunal also set out a further reason at para 13 for finding that the employee had been dismissed as at the date he
filed his claim on 17 July 2014, based on the lack of clarity in the employer's letter of 24 June 2014. Allegation (ii), regarding
the falsification of records, was the more serious one, but the letter did not address it and just left it hanging in the air. The
tribunal said:

“If the employer was going to revoke the [employee's] dismissal that more serious allegation needed to be addressed so
that the [employee] knew where he stood on it. I find that what the letter amounted to was an offer for the [employee]
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to return to work on an unspecified basis and left the significant issue of the second allegation undealt with, particularly
as to what its future effect on the [employee] might be. It did not for *279  example tell the [employee] that the second
allegation too had been dismissed or tell him that no [DBS] report had been made. There was no clarity as to the outcome
of the appeal as regards the second allegation and as regards the basis on which the [employee] was to return.”

18.  Having held that the employee had been dismissed as at 17 July 2014, the tribunal proceeded to find that the employee's
claims were made out.

19.  The tribunal made an order for, among other things, payment of the basic award and a compensatory award in relation
to the unfair dismissal, but significantly reduced by reason of contributory fault on the part of the employee in relation to his
poor and inappropriate record-keeping and by a failure properly to mitigate his loss by seeking employment elsewhere. The
amount of the compensatory award was increased by 20% pursuant to section 207A(2) of the Trade Union and Labour Relations
(Consolidation) Act 1992 (“TULRA”) (as inserted by section 3 of the Employment Act 2008 ), because the tribunal found that
the employer had failed to comply in material respects with the Acas Code of Practice on Disciplinary and Grievance Procedures
2015 (“the Acas Code of Practice”) in its handling of the disciplinary procedure in the employee's case.

20.  The employer appealed against the tribunal's decision that, notwithstanding the employee's successful disciplinary appeal,
he had been dismissed by the employer by the date of the employee's claim filed with the tribunal and also against its decision
to increase the award made pursuant to section 207A(2) of TULRA . The employee cross-appealed in relation to the deductions
in relation to the monetary award in his favour for contributory fault and failure to mitigate.

21.  On 1 June 2016 a hearing took place before the appeal tribunal (Judge David Richardson). This was treated as a full hearing
of the employer's appeal, but was only a preliminary hearing in relation to the employee's cross-appeal, to see if there were
reasonable grounds for that cross-appeal and if so to manage the cross-appeal. In the event it was agreed that the preliminary
hearing of the cross-appeal should await the outcome of the hearing of the full appeal by the employer. This was on the ground
that, if the employer succeeded on its appeal in establishing that there had been no relevant dismissal of the employee, the
cross-appeal would be redundant.

22.  In its notice of appeal to the appeal tribunal, the employer for the first time drew attention to and relied on the decision
of the appeal tribunal (Langstaff J, President) in Salmon v Castlebeck Care (Teesdale) Ltd [2015] ICR 735 in support of its
submission that the effect of the employee's successful appeal against his dismissal pursuant to the contractual procedure was
that he could not be regarded as having been dismissed, with the result (so the employer contended) that his claims for unfair
dismissal and wrongful dismissal must fail. The employer argued that Salmon's case showed that there was no requirement for
the appeals procedure expressly to give the right to reinstate or impose any particular sanction: it was implicit in the terms of the
employment contract governing disciplinary appeals that a successful appeal against dismissal would overturn the dismissal and
revive the employment contract. Judge Richardson accepted this argument and overturned the decision of the tribunal on the
dismissal point. The judge concluded that the reasoning of the Employment Appeal Tribunal in *280  Salmon's case compelled
him to come to the conclusion that by virtue of the contract provision and the employee's successful appeal, the employee could
not be regarded as having been dismissed by the employer by the date the employee filed his claim, 17 July 2014. Therefore,
the employer's appeal in relation to the application of section 207A(2) of TULRA did not arise (though the judge indicated
that it would not have succeeded) and the employee's cross-appeal was rendered otiose, and so was dismissed without any
examination of the merits.

23.  The employee now appeals to this court in relation to the appeal tribunal's ruling that there had been no relevant dismissal
in this case by 17 July 2014, with permission granted by Elias LJ. The sole ground of appeal before us is that the appeal tribunal
was wrong to reverse the tribunal in relation to its decision that there was no term implied in the contract of employment that
a successful appeal would automatically revive a terminated contract, and was wrong to find in place of this that such a term
was implied as being “inherent in the provision of an appeal.” Also, if he succeeds in his appeal, the employee asks this court to
grant permission to appeal in relation to his cross-appeal and to allow his appeal in relation to that, so that his cross-appeal can
be remitted to the appeal tribunal for it to resume the preliminary hearing which it curtailed previously, and to consider whether
there are reasonable grounds for the cross-appeal to proceed in the appeal tribunal.

24.  The employer has had notice of the appeal to this court but has chosen not to appear or to be represented. The court has
had the benefit of very helpful submissions made by Mr Jackson, acting pro bono, for the employee. In view of the absence of
representation for the employer, Mr Jackson sought very properly to draw our attention to points and arguments which might be
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raised in favour of the employer, of which the court should be aware. In addition, after the hearing the court conducted further
research itself and invited the parties to make written submissions in relation to additional authorities which it drew to their
attention. Mr Jackson, for the employee, did this. The employer chose not to take advantage of this opportunity.

Discussion

25.  In my judgment, the employee's appeal in relation to the dismissal issue should be dismissed, so far as concerns the ground
of appeal which has been put forward. In my view, so far as this aspect of the case is concerned, the appeal tribunal was right
to follow and apply the approach in Salmon's case [2015] ICR 735 .

26.  I consider that the short answer to this ground of appeal is that it is clearly implicit in a term in an employment contract
conferring a contractual right to appeal against disciplinary action taking the form of dismissal that, if an appeal is lodged,
pursued to its conclusion and is successful, the effect is that both employer and employee are bound to treat the employment
relationship as having remained in existence throughout. This is not a matter of implying terms, but simply the meaning to be
given to the words of the relevant contract, reading them objectively.

27.  By including a contractual right of appeal in the employment contract, the employer makes available to the employee a
facility to seek to overturn the disciplinary decision made against him and to have the dismissal treated as being of no effect. If
the appeal is successful, then subject to any other contractual provisions, the employee is entitled to be *281  treated as having
never been dismissed, to be paid all back pay and to have the benefit of all other terms of his contract of employment through the
relevant period and into the future. Those terms include the usual implied duty of an employer to maintain trust and confidence.

28.  Conversely, if the employee exercises his right of appeal under the contract and does not withdraw the appeal before its
conclusion, it is obvious on an objective basis that he is seeking to be restored to his employment and is asking and agreeing
(if successful) to be treated as continuing to be employed under his contract of employment for the interim period since his
previous dismissal and continuing into the future, so that that dismissal is treated as having no effect. It is not a reasonable or
correct interpretation of the term conferring a right of appeal that a successful appeal results in the employee having an option
whether to return to work or not.

29.  If an appeal is brought pursuant to such a term and is successful, the employer is contractually bound to treat the previous
dismissal as having no effect and the employee is bound in the same way. That is inherent in the very concept of an appeal
in respect of a disciplinary dismissal.

30.  An employment contract involves significant obligations on each side, and each party has a clear interest in knowing where
they stand in relation to the contract and those obligations, as to whether they exist or not: see Geys v Société Générale, London
Branch [2013] ICR 117; [2013] 1 AC 523 , paras 57–59 per Baroness Hale of Richmond JSC. If a contractual appeal is brought
against a dismissal for disciplinary reasons, a reasonable person in the shoes of the employee will expect his full contractual
rights and employment relationship to be restored without more as soon as he is notified that his appeal has been successful. He
would not think that any further action by him was required, in terms of saying that he agrees that this is the effect. He has asked
for that to happen by the very act of appealing. Similarly, a reasonable person in the shoes of the employer will understand that
this is the effect of a successful appeal as soon as the parties are notified of the outcome of the appeal, without any question of
a further round of debate about whether the employee is prepared to accept this or not. The reason is the same: the employee
has already asked for that to be the outcome by the very act of appealing.

31.  Mr Jackson pointed out that there may be other reasons why an employee might wish to exercise a right of appeal under a
disciplinary procedure. Mr Jackson accepted that, of course, the employee may wish to get his job back, effectively by putting
the clock back so that he is treated as not having been dismissed. But Mr Jackson says that the employee might simply wish
to clear his name so as to improve his chances of getting other employment elsewhere in the jobs market, without wishing
to go back to the original employer. Or the employee might regard it as expedient to bring a disciplinary appeal, as a way as
protecting his right to full compensation for unfair dismissal, since if he does not he will by virtue of section 207A(3) of TULRA
potentially be exposed to a penalty of a deduction of up to 25% of any monetary award due to him. This is because para 26 of
the Acas Code of Practice states that “Where an employee feels that disciplinary action taken against them is wrong or unjust
they should appeal against the decision”; and section 207A(3) says that a deduction may be made if the employee does not
comply with such a code of practice. Therefore, says *282  Mr Jackson, the mere fact that an employee commences an appeal
under a contractual disciplinary procedure cannot be taken as some kind of offer by him to waive reliance on his dismissal.
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Nor can it be taken as an acceptance by him that he must take back his old job if his appeal is successful, agreeing thereby to
treat his dismissal as if it had never happened.

32.  However, in my view these other possible reasons why an employee might wish to invoke a contractual appeal process
are collateral to the object of having such a process included in the contract of employment. That object is, that the employee
is contractually entitled to ask the employer to reopen its previous decision to dismiss and to substitute a decision that there
should not be a dismissal. Where a contractual appeal is brought, that is the obvious purpose of the appeal, judging the matter
objectively. The fact that an employee might have other motives for seeking to appeal does not affect the interpretation of the
contract.

33.  There is strong authority which supports this analysis. In West Midlands Co-operative Society Ltd v Tipton [1986] ICR
192; [1986] AC 536 , a case involving a contractual right of appeal against a decision to dismiss the employee, the employer
dismissed the employee with immediate effect by letter dated 25 February 1982 and thereafter, in breach of contract, refused
to entertain an appeal. The House of Lords held that a refusal by an employer to allow an employee to appeal could be found
to justify a finding of unfair dismissal in respect of the dismissal which had taken effect on 25 February 1982. Lord Bridge of
Harwich (with whom the other members of the appellate committee agreed) was explicit about the effect of a simple contractual
term allowing for a disciplinary appeal, at pp 198 and 542:

“A preliminary point must be considered, which arose from questions put to counsel in the course of the argument. A
possible view might be that when an employee whose contract entitles him to a domestic appeal is summarily dismissed,
the dismissal does not take effect until the refusal to entertain an appeal or its ultimate rejection effectively confirms the
dismissal. If this view were right, Mr Lee [counsel for the employer] readily concedes that his case would be unarguable.
[What is now section 97(1)(b) of the Employment Rights Act 1996 ] provides that ‘the effective date of termination’
in relation to an employee whose contract of employment is terminated without notice, means ‘the date on which the
termination takes effect’. The application of this provision was considered by the Court of Appeal in J Sainsbury Ltd v
Savage [1981] ICR 1 where an employee had been summarily dismissed on 21 February 1978. His domestic appeal was
heard on 30 May and dismissed by letter dated 1 June 1978. He could only establish that his total period of employment
was sufficient to qualify him to make a claim of unfair dismissal if it included the period from 21 February to 1 June 1978.
The Court of Appeal held that it did not. My noble and learned friend, Lord Brightman (then Brightman LJ), quoted at p 5
with approval the following passage from the judgment of the Employment Appeal Tribunal [1979] ICR 96, 102: ‘In our
view, when a notice of immediate dismissal is given, the dismissal takes immediate effect. The provisions of this contract
as to the appeal procedure continue to apply. If an appeal is entered, then the dismissed employee is to be treated as being
‘suspended’ without pay during the determination of his appeal, in the sense that if the appeal is successful then *283
he is reinstated and he will receive full back pay for the period of the suspension. If the appeal is not successful and it
is decided that the original decision of instant dismissal was right and is affirmed, then the dismissal takes effect on the
original date. In our view, that is the date on which the termination takes effect for the purposes of the Act.’ I entirely agree
with this reasoning in the absence of an express contractual provision to the contrary effect. In the instant case the effective
date of termination of the appellant's contract of employment was 25 February 1982.”

This passage is obiter so far as concerns a case where the domestic appeal is successful. But it is powerful persuasive authority
concerning the meaning and effect of an appeal provision in a contract of employment. In the contractual term in the case before
us there was no express provision to disapply the usual interpretation of a term providing for a contractual right of appeal as
stated by Lord Bridge.

34.  Roberts v West Coast Trains Ltd [2005] ICR 254 concerned the dismissal of an employee as a disciplinary sanction for
misconduct. His employment contract incorporated a disciplinary procedure which included a right of appeal to a superior
official of the employer, against “the punishment to be inflicted and/or the interpretation of the facts of the case”; it was expressly
provided that, on an appeal, the employer could substitute different punishments, including a demotion (para 17). The contract
of employment therefore included an express provision which modified the usual effect of a contractual right of appeal, namely
that if an appeal were successful the employee would be restored to the same employment relationship as before. The employee
appealed under the contractual procedure against his dismissal and secured partial success, in that a sanction of demotion was
substituted for the sanction of dismissal. However, the employee did not return to work and was eventually treated as having
resigned. In the period after the employee was dismissed but before his disciplinary appeal was heard, he brought a claim in
the tribunal for unfair dismissal, relying upon the original decision to dismiss him. His claim was dismissed by the employment
tribunal on the basis that by the time that his claim came on for hearing, after his disciplinary appeal had been upheld, he could
not be regarded as having been dismissed.
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35.  The employee's appeal to the Employment Appeal Tribunal was dismissed. As Mummery LJ explained in this court, at
para 22:

“It was held by the appeal tribunal, correctly in my view, that the decision on the internal appeal was not a matter of creating
a new contract for a new position: it was a question of giving effect to a decision to apply a different sanction on appeal
than had been applied at first instance. The sanction applied on appeal was one specified in the existing contract. Within
that existing contract it was possible to demote Mr Roberts without terminating his existing contract and without making
an offer to enter into another contract re-engaging him into a different position.”

36.  The reasoning of the appeal tribunal in Roberts's case (unreported) 24 July 2003 , in which Elias J presided, was expressly
endorsed in strong terms by the Court of Appeal at paras 20, 22 and 24. The judgment of Elias J repays study as a particularly
clear analysis of the position where a *284  contractual right of appeal is invoked by an employee. I set out paras 13–18 in
that judgment:

“13.  The tribunal found in terms, as we have seen, that the demotion did not involve a termination of the original contract
and that no new contract was entered into following the demotion. That, [counsel for the employer] submits, and we accept,
was a conclusion that they were entitled to reach. Indeed, it is in accordance with the analysis in British Broadcasting
Corpn v Beckett [1983] IRLR 43 that the demotion was pursuant to a specific power given in the contract, as it was in
the Beckett case. We do not say that the demotion can never in any circumstances give rise to a dismissal; no doubt there
will be cases where it may have that result if there are significant changes in terms and conditions of employment, at least,
if there is no contractual power to effect the demotion which is accepted by an employee. In addition, in some cases, as
indeed in the Beckett case itself, the demotion may give grounds for the employee alleging constructive unfair dismissal.
However, that argument was never advanced in this case.

“14.  Mr Clement, for the appellant, submits that the Savage and Beckett decisions can be distinguished on two principal
grounds. First and foremost in this case, the originating application was lodged prior to the appeal being considered. Mr
Clement submits that the question of whether or not there has been a dismissal must be considered as at the date when
the originating application was lodged. At that date, there had been no reinstatement in any position and accordingly
the dismissal of 6 November should stand. As Mr Clement accepts, the logic of this argument is that, even where the
reinstatement is in fact complete, the employee will, none the less, be entitled to make a claim for unfair dismissal arising
out of the original determination of the contact, provided that the originating application is lodged prior to the appeal being
heard. In those circumstances, the employee will be entitled at one and the same time to pursue both the appeal and any
claims he may have for unfair dismissal. Of course, the fact that he may be reinstated will affect the remedies that he
would be entitled to receive.

“15.  Plainly, if the employee, having lodged the appeal, withdraws from it, then the employer cannot seek to determine
that appeal. In those circumstances, the employee can rely upon the original decision to dismiss. But, in our judgment, if
the employee chooses to keep the appeal alive, then he takes the risk that if he is subsequently reinstated in employment,
his unfair dismissal claim will be defeated, and that is so even if he lodges an originating application prior to the appeal
being determined. We say this for a number of reasons. First, nothing in any of the authorities suggests that the rights are
crystallised at the date when the originating application is lodged. On the contrary, it seems to us that cases such as the
Tipton case, to which we have made reference, indicate that the date of termination should not be considered as a watershed
so as to exclude matters arising thereafter. Similarly, it seems to us that there is no reason to treat the date of lodging
the originating application as a watershed either. Take this specific example: in Tipton , the House of Lords held that an
employer may be considered to have acted unfairly if he refuses to permit the employee to pursue a right of appeal. Is the
*285  tribunal to be deprived of considering that evidence if, in order to protect his position, the employee has lodged an

originating application immediately following the termination of his employment, and the employer's refusal to permit the
appeal to be pursued is not made until after that date? In those circumstances, we have no doubt that the tribunal would be
entitled to have regard to that evidence, notwithstanding that the refusal of the employer would have, in that case, occurred
after the originating application had been lodged. Similarly, in this case, it seems to us that the tribunal must have regard
to the effect of the successful appeal, albeit that the originating application had been lodged by that date.

“16.  Second, the argument of Mr Clement would lead to certain arbitrary results. It may be quite fortuitous whether the
appeal is determined before or after the originating application is lodged. Take this case; the original appeal was to be heard
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on 30 December, before the originating application was lodged. At the employee's instigation, the appeal was adjourned
and, in the event, it was not heard until after the originating application was lodged. It does not seem to us to be satisfactory
in principle that the employee in the one case should be entitled to pursue an unfair dismissal claim but not in the other.

“17.  Finally, Mr Clement submitted that the principle in J Sainsbury Ltd v Savage could apply only in circumstances where
the employee could be said to have been successful in his appeal. Whether he has been successful, he submitted, would
depend upon the grounds on which he mounted his appeal and the decision of the appeal body. If the appeal were wholly
successful, then he accepted that the effect of reinstatement would be to cancel the original termination but he submitted
that if it were not wholly successful then the original termination would stand. In this case, it was not wholly successful
because of the sanctions that were imposed by the appeal body. Mr Clement accepted that the logic of this argument is
that if the employee appeals against a dismissal on the grounds that he has committed no misconduct at all, and the appeal
body reduces the dismissal but none the less imposes some sanction such as a warning, then, in those circumstances, the
appeal could not be said to have been successful and the original dismissal would stand.

“18.  For this proposition, he relies upon certain language in the authorities which do talk of the appellant succeeding in
his appeal and thereby being reinstated, for example J Sainsbury Ltd v Savage itself. With respect, it seems to us that this
argument cannot be right. First, it is a wholly imprecise principle for determining whether or not the original termination
stands. It would involve a careful consideration of the precise grounds on which the appeal had been mounted and the
effect of the decision of the appeal body. Second, and perhaps more importantly, the question of success or otherwise of an
appeal has no bearing at all, it seems to us, on the statutory question, namely whether the contract of employment has been
terminated. It is plain from the authorities that if an employee is reinstated, that is taken to have retrospective effect. The
notion that it has retrospective effect if the [employee] is satisfied with the outcome of his appeal, but not if he remains
dissatisfied, has no grounding in any principle or rationale whatsoever. Finally, this argument is, in any event, inconsistent
with the authority of the Beckett case itself. Mr Clement submitted that, in that case, the appellant was only appealing
*286  against the penalty that had been imposed upon him. He said that he was not appealing, as was the appellant in this

case, against the very finding that there had been any misconduct at all. But we think that cannot be right, as is clear from
para 8 of the decision. For these reasons therefore, we are satisfied that the tribunal properly considered itself bound by
the authorities in J Sainsbury Ltd v Savage and British Broadcasting Corpn v Beckett .”

37.  As Elias J points out at para 13, absent a term permitting the employer to reinstate the employee in a lesser post, an attempt
to demote the employee as the result of an appeal may well give grounds for the employee to claim constructive dismissal as
at the time the result of the appeal is announced. In my view, the same will be true if there is some feature of the employer's
handling of the appeal which constitutes a breach of another important term of the contract, including the duty to maintain
trust and confidence.

38.  Also, I agree with the view of Elias J at para 15 that if the employee exercises his right to have a domestic appeal and

“chooses to keep the appeal alive, then he takes the risk that if he is subsequently reinstated in employment, his unfair
dismissal claim will be defeated, and that is so even if he lodges an originating application prior to the appeal being
determined.”

Elias J sets out cogent reasons for such a view. This court endorsed his analysis when the case went on appeal.

39.  Before us, Mr Jackson emphasised that in this court Mummery LJ (in a judgment with which the other members of the
court agreed) said at para 28 that all the points he had dealt with turned on the particular contract in the case, and that little
was to be gained from comparing different cases. In particular, Mummery LJ said that little was to be gained from comparing
the case before him with the decisions in J Sainsbury Ltd v Savage [1981] ICR 1 and British Broadcasting Corpn v Beckett
[1983] IRLR 43 .

40.  However, I think it is clear from the context that the point being made by Mummery LJ was that the contract in Roberts's
case was unusual, in that—unlike the employment contracts in the J Sainsbury Ltd case and the British Broadcasting Corpn
case—it included an express power on the part of the employer to demote the employee in consequence of an appeal by him.
Mummery LJ was not seeking to suggest that courts and tribunals should ignore relevant guidance to be gleaned from West
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Midlands Co-operative Society Ltd v Tipton [1986] ICR 192 , J Sainsbury Ltd v Savage and the British Broadcasting Corpn
case in a more usual contractual setting.

41.  Mr Jackson invited us to focus on para 24 in the judgment of Mummery LJ. In that paragraph Mummery LJ began by
stating that he agreed “with everything said” by Elias J. He added that he would simply highlight the following points:

“(1)  The employment contract of Mr Roberts included provisions in the staff handbook, in the onboard terms and conditions
and in the procedure agreement, which entitled West Coast Trains to impose a range of sanctions when disciplining an
employee for misconduct. That range could be imposed either at first instance or on an appeal brought by an employee,
who was dissatisfied by the first instance decision. *287

“(2)  The range of sanction included dismissal. That was the sanction imposed at first instance and was effective at the
date when Mr Roberts presented his complaint of unfair dismissal to the tribunal.

“(3)  The range also included reduction in grade or demotion. That was the decision ultimately taken on Mr Roberts's appeal.

“(4)  The outcome of the appeal procedure initiated by Mr Roberts, and not withdrawn by him before the completion of
the appeal procedure, was that the decision to dismiss should be replaced by a decision to demote.

“(5)  The terms of Mr Roberts's employment contract permitted West Coast Trains to impose such a sanction in place of
the earlier decision to dismiss, so that they could retrospectively achieve a position where he was not dismissed for the
purposes of bringing an unfair dismissal claim.

“(6)  It was within the terms of that contract that the appeal decision was taken. It was not necessary to effect an express
reinstatement to the position of chef previously held by him, nor was it necessary to make an offer to him to enter into a
new contract in order to continue Mr Roberts's contract of employment.”

It seems to me that in this passage Mummery LJ was going out of his way to emphasise that the outcome of the appeal in
Roberts's case [2005] ICR 254 turned upon the special term in the employment contract, which permitted the employer to allow
the appeal and demote the employee without that involving any breach of contract.

42.  Mummery LJ said, at paras 25–27:

“25.  In my view, there was a misunderstanding on the part of Mr Roberts in thinking that, when he received the notification
of the appeal decision, he was being made an offer, which he could accept or reject. What was being notified to him, as
was made clear in a later letter, was the continuation of the contract. He acted as if the contract was being continued when
sick notes were submitted by him after the date of the appeal decision.

“26.  In summary, the effect of the decision on the appeal was to revive the contract of employment terminated by the
earlier decision to dismiss. That was something which Mr Roberts had agreed could be done by West Coast Trains, as
employer, as part of the disciplinary process, including the appeal procedure which he himself had initiated.

“27.  The fact that he had made a complaint of unfair dismissal to the tribunal at a date when he was still in a state of
dismissal, and before the appeal had been heard, does not affect the legal position. It is legally irrelevant. It would have
been relevant, if he had never instituted an appeal and/or if he had instituted an appeal, he had withdrawn his appeal before
a decision was made. In such circumstances, the initial dismissal would have stood. I am unable to accept the submission
made by Mr Clement that somehow the date of the issue of the proceedings freezes the position on jurisdiction, and that
it is not permissible for the employment tribunal to look at the real world as it existed at the date when the case came on
before them at the hearing.”

43.  Mummery LJ's analysis in his judgment is contrary to the submission of Mr Jackson in this case. In our case, the employee
lodged an appeal and *288  did not withdraw it before it was found to be successful, even though that happened after he had
lodged his claim with the tribunal. According to the analysis of Mummery LJ, in line with the view of Elias J, the success of
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the appeal means that the employee's employment contract was treated as continuing down to that point, with no dismissal. In
line with Mummery LJ's indication in Roberts's case, para 25, the success of the appeal in the present case did not constitute
an offer which the employee could accept or reject. Similarly, in my view, the employee's success on his appeal did not give
rise to an option for him to continue with the employment or not. When his appeal was successful, the employee was bound
by the result to the same extent as the employer.

44.  Later authorities are to the same effect: McMaster v Antrim Borough Council [2011] IRLR 235 , Northern Ireland Court
of Appeal, and Ladbrokes Betting & Gaming Ltd v Ally (unreported) 11 May 2006 , Silber J. In McMaster's case, the Northern
Ireland Court of Appeal held that if a contractual disciplinary appeal succeeds, the employee is reinstated with retrospective
effect; it is not necessary to effect an express reinstatement to the position previously held by the employee, nor to make any
offer to him to continue the contract of employment. Applying that analysis, the court found that the employee was entitled to
say that he had not been dismissed at the time of his original dismissal, but only at a later date after his successful appeal. The
result was that he was in time to bring his claim of unfair dismissal. In Ladbrokes Betting & Gaming Ltd v Ally Silber J applied
the same analysis to conclude that the employee who had brought a domestic appeal under a contractual appeal process was
bound by the result of that appeal, which meant that his contract of employment was treated as having continued throughout
and he could not seek to rely on the original dismissal. These decisions were in accordance with the guidance in the authorities
referred to above and were decided correctly.

45.  It follows that I consider that Langstaff J, sitting in the Employment Appeal Tribunal in Salmon's case [2015] ICR 735 , was
correct in his analysis of the position where there is an ordinary contractual right of appeal, without any express qualification of
the kind referred to by Lord Bridge in West Midlands Co-operative Society Ltd v Tipton [1986] ICR 192 . Langstaff J found that
such an ordinary right of appeal was incorporated in the employment contract in that case on the facts: see [2015] ICR 735, para
20. His statement at para 28 that the effect of a successful appeal in such a case is now well established in law is amply justified,
including by the authorities referred to above. They establish that, in the context of an ordinary employment contract and absent
some express qualification, the meaning to be given to a provision setting out a contractual right of appeal against dismissal is
that the employment relationship is revived, without more, so as to extinguish the original dismissal. The authorities indicate
that this is the natural meaning of the words of the provision, used in that context.

46.  It also follows that I consider that the decision of Judge Richardson in the present case was correct, so far as concerns
the ground of appeal.

47.  However, that leaves the issue of the unsatisfactory nature of the employer's letter of 24 June 2014 by which the appeal was
allowed. In my view, it is strongly arguable that it was unacceptable, and a breach of the employer's implied duty to maintain
trust and confidence within the employment relationship, that the employer failed by its decision to resolve *289  the most
serious of the allegations against the employee. It is also strongly arguable that it was a breach of that term for the employer not
to withdraw any complaint it had made in respect of that matter to the DBS and to explain that it had done so to the employee.
The employee asked the employer to clarify the position, which the employer failed to do. As appears from its decision at
para 13, quoted above, it seems to me that the tribunal considered that the employer had acted in a wholly unacceptable way
in these respects.

48.  In accordance with the analysis above, in particular in the judgment of Elias J in Roberts's case 24 July 2003, para 13,
set out above, a serious breach of contract by an employer in its handling of a contractual appeal may justify the employee
in treating himself as having been constructively dismissed. It is arguable that, on a fair reading of the employee's grounds of
claim in this case, this was part of the case he was seeking to advance. If such an analysis is available and is correct, it means
that the decision of the tribunal that the employee had been dismissed by the time he made his claim on 15 July 2014 would be
correct. It is also arguable that this is covered by the tribunal's reasoning on the dismissal point and also that it was an aspect
of the case which the appeal tribunal ought to have addressed when it made its decision.

49.  Had the employer participated in the appeal process, these points could have been put to its counsel. As it is, I think that the
just course is to give directions to allow the employer and the employee to have an opportunity to make submissions whether
this analysis, which is arguable, is available and is correct and whether the appeal ought in fact to be allowed on the basis of
this alternative analysis. The issue is reasonably straightforward and clear, and it is proportionate at this stage for the resolution
of this aspect of the case to proceed on the basis of written submissions.

Conclusion
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50.  For the reasons given above, I would dismiss the appeal in respect of the existing ground of appeal. However, I would invite
the parties to make written submissions as to whether the appeal should be allowed for different reasons, as explained above.

RYDER LJ

51.  I agree.

MC FARLANE LJ

52.  I also agree.

The court considered further submissions in writing.

8 August 2018. The following judgments were handed down as an addendum.

SALES LJ

53.  After handing down the main judgment, above, the court received written representations on behalf of the employee in
accordance with directions made by the court. The employer chose not to make any representations in response. It is fair and
in accordance with the overriding *290  objective that the court should now proceed to a final determination of the appeal on
the basis of the written submissions received.

54.  The employee drafted his claim as set out in the ET1 form himself, as a litigant in person. Accordingly, it is appropriate to
read the ET1 to identify the substance of the matters being complained of, rather than expecting fine precision in the formulation
and pleading of the claim. In my view, on a fair reading of the claim it included a complaint that the employee had been unfairly
dismissed by reason of the unsatisfactory way in which the employer dealt with the outcome of the appeal, which led to the
employee refusing to return to work. That is to say, the claim included a claim that he had been constructively dismissed.

55.  I also consider that on a fair reading of the employment tribunal's decision, in particular at para 13, set out above, it
accepted that, if it were necessary to refer to it, that claim of constructive dismissal was made out. In my opinion, that reading
of the decision is supported by the care with which the tribunal identified the issue before it as whether the employee had been
dismissed by 17 July 2014 (i e when the claim was presented, after the date of the alleged constructive dismissal), rather than
simply saying that the issue was whether the employee had been dismissed on 2 April 2014 (the date of the original purported
dismissal).

56.  The employer's notice of appeal to the Employment Appeal Tribunal correctly identified at paras 4–5 the two distinct bases
for the tribunal's decision on the jurisdiction point regarding whether there was a relevant dismissal by 17 July 2014, including
that the tribunal had found that the letter of 24 June 2014 was not sufficiently clear and that the employee had acted reasonably in
refusing to return to work on the basis of it. This was the ruling which covered the claim of constructive dismissal. The notice of
appeal addressed both these points. The employer made the alternative submission that the tribunal's finding that the employee
acted reasonably in refusing to return to work in light of the unsatisfactory nature of the letter of 24 June 2014 was perverse.

57.  Unfortunately, the appeal tribunal in its judgment only addressed the first ground of decision by the tribunal on the
jurisdiction point in a satisfactory way. In relation to the question of constructive dismissal, the alternative basis of reasoning
of the tribunal on that point, I consider that the appeal tribunal's reasoning at para 38 to address it was inadequate. The appeal
tribunal said that the letter of 24 June 2014 announcing the result of the appeal was clear; it was sufficient that the letter expressly
stated that the earlier dismissal decision was revoked and that the employee was entitled to start work again. I respectfully
disagree. The letter was unclear and failed properly to deal with ground (ii) of the grounds for dismissal, as explained above. It
was not sufficient for the letter simply to say that the earlier decision was revoked and that the employee was entitled to start
work again. In my judgment, by leaving the issues in relation to ground (ii) completely up in the air as it did, the employer
acted in breach of the implied duty to maintain trust and confidence in the employment relationship and in consequence the
employee was entitled not to return to work and to treat himself as constructively dismissed in the way he did. There was no
error of law in relation to the tribunal's determination that there was a dismissal prior to 17 July 2014 on this basis. The appeal
tribunal should have  *291  dismissed the employer's appeal in relation to that aspect of the tribunal's decision.
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58.  Accordingly, I would allow the employee's appeal on the basis of this alternative analysis, as foreshadowed in the main
judgment above. The employer has been given a fair opportunity to deal with this issue and it is just and appropriate to give
the employee permission to rely upon this as part of his grounds of appeal in this court. The employment tribunal was right to
find that it had jurisdiction to determine the employee's claim for unfair dismissal. In consequence of allowing the appeal, the
employee should also be granted permission to appeal to this court in relation to his cross-appeal in the appeal tribunal, which
was dismissed by the appeal tribunal on the basis that it held that he had not been dismissed by the employer. The employee's
appeal in relation to this should also be allowed and the case remitted to the appeal tribunal to consider whether there are
reasonable grounds for the cross-appeal to proceed in the appeal tribunal.

59.  Since the employer's second ground of appeal in the appeal tribunal, regarding the effect of section 207A(2) of TULRA
, was considered by Judge Richardson and rejected by him for what appear to me to be sound reasons, and the employer has
not suggested the contrary on this appeal, I would simply substitute an order in relation to the employer's appeal to the appeal
tribunal that the whole of that appeal is dismissed. I think it would involve disproportionate cost and tribunal time to allow the
employer to seek to raise further arguments in the appeal tribunal regarding the tribunal's decision in relation to the application
of section 207A(2) of TULRA .

RYDER LJ

60.  I agree.

MC FARLANE LJ

61.  I also agree.

  Sarah Addenbrooke, Barrister *292

Appeal allowed.

(c) Incorporated Council of Law Reporting for England & Wales
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The employee complained that he had been constructively dismissed. The Tribunal held that applying the test in Malik v BCCI
the implied obligation of trust and confidence had not been breached. While the Respondents had behaved badly in some
ways not all the causes of breakdown were to be attributed to them and the employee was to some degree a contributor to the
breakdown. The claimant submitted that it was striking that the Tribunal largely referred to the test in Malik as necessitating
destruction of the implied obligation. In fact it was sufficient if the relationship had been seriously damaged. Held that the
Tribunal's judgement did not suggest that the wrong test had been applied. It had recited the full test at one point in the
Judgement. The likely explanation for the repeated reference to the destruction of the obligation rather than to serious damage,
was that the Tribunal was abbreviating the test for convenience. When the evidence was considered, and the Tribunal's
reasoning examined the Tribunal's conclusion was consistent with the correct test having been applied. Held further that
by engaging in a grievance process available under the contract of employment the Claimant did not affirm the contract.
Held further that the Tribunal had erred in law by failing to determine whether the hearing was to be restricted to liability as
opposed to liability and quantum. Had that been the sole issue in dispute the case would have been remitted back so that the
Claimant had an opportunity to lead evidence relevant to remedy.

Topic Numbers 9 – Contract of employment; 11 – Unfair dismissal.

The Honourable Lord Summers

1.  I heard this appeal on Tuesday 12 January 2021. Due to the crisis caused by the coronavirus the hearing was conducted by
means of computer and internet connection to the HMCTS communications platform. Having considered matters yesterday
(13 January 2021), I am now in a position to give judgement.
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Introduction

2.  The appeal arises from a case in which the Claimant alleged that he had been constructively dismissed. He alleged that the
Respondents had breached the implied obligation of trust and confidence between the parties. The Tribunal concluded that
the Respondents had not breached the obligation of trust and confidence and as a result held that he not been entitled to treat
the Respondent's conduct as a repudiation of the contract of employment. As a result the Tribunal held that the Claimant was
not entitled to treat the contract as at an end and claim constructive dismissal.

Ground 1 - The Obligation of Trust and Confidence

3.  The Claimant appealed the Tribunal's conclusion. He submitted that the Tribunal had erred in law by applying only half of
the test articulated in Malik v Bank of Credit and Commerce International SA [1997] UKHL 23 . There Lord Steyn stated –

"The implied obligation extends to any conduct by the employer likely to destroy or seriously damage the relationship
of trust and confidence between employer and employee."

Lord Nicholls stated

"The conduct must, of course, impinge on the relationship in the sense that, looked at objectively, it is likely to destroy
or seriously damage the degree of trust and confidence the employee is reasonably entitled to have in his employer. That
requires one to look at all the circumstances".

4.  The Claimant drew attention to the fact that when adverting to the test the Tribunal repeatedly referred to conduct that
was likely to "destroy" the relationship of trust and confidence rather than conduct that was likely to "destroy or seriously
damage the relationship of trust and confidence". The parties were agreed that there was only one occasion in the judgement
when the full terms of the test were quoted (see paragraph 103). The Claimant submitted that the Tribunal had failed to apply
the whole of the test and that as a result the judgement was vitiated by an error of law.

5.  I am unable to accept this submission. The fact that the Tribunal quotes the test in Malik in full at one stage in the Judgement
indicates that the Tribunal was aware of the full terms of the test. Cases of constructive dismissal based on breach of the
implied term of trust and confidence are commonplace. It would be surprising if the Tribunal's failure to quote its full terms
meant that it was unaware or had forgotten that serious damage and not just destruction is sufficient to establish a breach
of the term of trust and confidence. The probable explanation of the Tribunal's failure to quote the test in full is that it was
engaging in abbreviation, a habit common among Employment Tribunal judges and those that appear before them. Thus
understood these references are no more than a convenient way of referring to the test. It is possible of course that the Claimant
is correct, but it is improbable. I consider that unless there are proofs of the Claimant's proposition in the Judgement, this
submission should be rejected. The Claimant was unable to direct me to any part of the judgement confirming his submission.
The Tribunal does not for example hold that the Claimant's claim should be rejected because the conduct although seriously
damaging to the relationship had nevertheless not destroyed it.

6.  In support of his submission, the Claimant went so far as to say that the facts found by the Tribunal showed so clearly
that the parties' relationship had been seriously damaged that the Tribunal could only have come to the conclusion it did if
it had been applying the wrong test.

7.  I do not accept that the facts require to be interpreted in this way. The Tribunal sets out the circumstances in which the
working relationship between the Claimant and the Respondent's Mr Pierce deteriorated. The Tribunal acknowledges there
was fault on both sides. Its findings in that connection are set out between paragraphs 107 and 131. The Tribunal set out
those matters for which it felt the Respondents were to blame, for example, the mishandled disciplinary meeting (paragraph
117). Equally it takes cognisance of the Claimant's failures, for example, his refusal to attend a directors meeting (paragraph
121). The Tribunal's conclusion is found at paragraphs 129 to 131. It would have been preferable had the Tribunal recited at
this stage the whole terms of the test. But I am unable to accept that the Tribunal's reasoning indicates that it must have been
ignoring the possibility that the conduct it was considering was capable of seriously damaging the parties' relationship The
thrust of the Judgement is rather that there was fault on both sides. The Tribunal was bound to weigh the degree to which the
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Claimant had contributed to the situation. It was also bound to weigh up the degree to which factors for which the Respondent
bore no responsibility contributed to the situation. The Tribunal held that the Claimant's refusal to attend a directors meeting
was a contributary factor. The Tribunal held that some of the Claimant's complaints were not their responsibility. Thus it held
that the recruitment of another employee, Mr Kerr, in a role that rivalled that of the Claimant may have damaged the parties'
relationship but was nevertheless an appointment justified by business considerations. They bore some responsibility for the
damage the appointment did since they failed to consult him. But to attribute this aspect of the breakdown entirely to the
Respondents was not a course the Tribunal was willing to take.

8.  There was plainly a balancing exercise and I do not consider that I can conclude from the way it was conducted that the
Tribunal applied the wrong test. Nor can I be satisfied if I assume that the Tribunal applied the correct test, that its conclusion
was perverse

The Last Straw

9.  In his Skeleton Argument and before me the Claimant sought to submit that the Tribunal had erred by seeking to identify
whether there was a "last straw" that led to the rupture of the parties' contractual relationship. He referred me to paragraph
109 of the Judgement and submitted that it was evident that the Tribunal had erred in failing to appreciate that there may be
a breach of the implied term of trust and confidence whether or not there is a last straw. In this connection he drew attention
to the fact that the Tribunal This is obviously true and what constitutes a breach will vary from case to case.

10.  But there is no notice of this point in the Notice of Appeal. Although some latitude is permissible in the construction of
Notices of Appeal, there is no reference to the concept of the "last straw" or why the Tribunal's interest in it was indicative
of an error of law. I do not consider that this point arises for decision.

The Resignation Letter

11.  In his oral submissions the Claimant submitted that if the Tribunal accepted that the Claimant's resignation letter set out
the reasons for his resignation (paragraphs 136, 137 and 139) it should not have been concerned with whether there was a "last
straw" that led to his resignation (paragraphs 9, 103, 143) and that in examining matters from the perspective of a resignation
based on a "last straw" the Tribunal had led itself into error. I do not consider the Tribunal was wrong to consider whether
there was a "last straw". That after all was the Claimant's case. It seems to me that the Tribunal's decision did not depend
on whether it was a course of conduct or "last straw". It decided that whichever way one looked at things the Respondent's
conduct was not such as to amount to a breach of the implied obligation of trust and confidence. In any event the Claimant
is not in a position to submit that the Tribunal examined the conduct that led to his resignation in the wrong way. There is no
trace of this argument in the Notice of Appeal or the Skeleton Argument. The issue does not arise.

Conclusion on Ground 1

12.  If the contract of employment remained entire, no right of resignation arose and there was no constructive unfair dismissal.
That being so, strictly speaking, I do not require to address the next two grounds. Out of deference to Mr Pacey's careful
arguments on the question of affirmation and the circumstances in which he came to be precluded from leading evidence on
quantum I consider I should offer my opinion.

Affirmation of the Contract

13.  The tribunal held that even if there was a fundamental breach of contract that entitled the Claimant to resign, the Claimant
could not succeed because he had affirmed the contract of employment by engaging in the respondents' grievance procedure
(paragraphs 140-144). Thus the Tribunal held that the Claimant forfeited his right to rely on the breach of the implied term of
trust and confidence by taking steps that necessitated an affirmation that the contract continued. The basis for this proposition
is, to use the somewhat antiquated terminology of Scots Law, the concept of "approbate and reprobate". A Claimant cannot
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affirm what he denies. He cannot affirm that the contract is at an end and simultaneously rely on terms that presuppose its
existence.

14.  The Claimant referred me to Kaur v Leeds Teaching Hospitals NHS Trust [2018] 4 All E.R. 238; [2019] I.C.R. 1; [2018]
I.R.L.R. 833; [2018] EWCA Civ 978 and Underhill, LJ in the Court of Appeal at paragraph 63 where he wrote –

"exercising a right of appeal against what is said to be a seriously unfair disciplinary decision is not likely to be treated
as an unequivocal affirmation of the contract."

15.  The proposition articulated here is that it does not follow that an employee should lose his right to challenge the continuing
existence of a contract because he has exercised a right of appeal under that contract (in Kaur the right to appeal a disciplinary
decision). Underhill, LJ does not excavate the foundations of this proposition. But it is evident that he is drawing on the
contractual concepts that underpin this area of law. Where a contract is repudiated by a party, the other party to the contract
may accept the repudiation. If he does so the contract is rescinded and is brought to an end. The innocent party may choose to
accept the repudiatory act or he may choose to affirm the contract. It is evident that Underhill, LJ does not consider reliance
on one contractual right necessarily signifies an acceptance that all other contractual rights are intact. I respectfully agree. A
contract is a bundle of obligations. Some are mutually interdependent. Some serve distinct and severable purposes. In Kaur
the employee had written to her employer to say that she both wished to participate in the disciplinary process and maintain
her right to treat the contract as at and end. As I understand it Underhill, LJ's comment is designed to indicate that irrespective
of the letter, he did not regard her participation in the disciplinary process as "an unequivocal affirmation of the contract".

16.  The Respondents referred me to The Phoenix Academy Trust v Kilroy UKEAT/0264/19/AT, a decision of Soole, J in
the EAT and Folkestone Nursing Home Ltd v Patel [2019] I.C.R. 273 , a decision of the Court of Appeal. In the latter case
Sales, LJ (as he then was) said as follows –

…"if the employee exercises his right of appeal under the contract and does not withdraw the appeal before its conclusion,
it is obvious on an objective basis that he is seeking to be restored to his employment and is asking and agreeing (if
successful) to be treated as continuing to be employed under his contract of employment for the interim period since his
previous dismissal and continuing into the future, so that that dismissal is treated as having no effect. It is not a reasonable
or correct interpretation of the term conferring a right of appeal that a successful appeal results in the employee having
an option whether to return to work or not."

17.  The decision in Kaur was handed down on 1 May 2018 and the decision in Folkestone on 8 August 2018. The Court
of Appeal in Folkestone does not refer to Kaur .

18.  It is worth comparing and contrasting Folkestone with the present case. In the present case the Claimant initiated grievance
proceedings whereas in Folkestone the employee appealed the result of a disciplinary hearing. Mr Edward on behalf of the
Respondents submitted that this was a material point of distinction between the present case and Kaur . I do not consider
however that the difference is material. Exercising a right to raise a grievance and exercising a right of appeal both involve
the utilisation of contractual rights.

19.  In the present case the grievance was not upheld whereas in Folkestone the disciplinary appeal was upheld, although the
process was found it to be defective in other connections. This is a significant point of distinction since Sales, LJ's judgement
draws attention to what he perceives to be the anomaly that would arise if the appeal was successful. He considered it was
unreasonable and incorrect that an employee (if he succeeded in the appeal) should have the option of choosing between
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two mutually inconsistent positions. Roberts v West Coast Trains Ltd [2004] I.R.L.R. 788 is authority for the proposition
that a successful appeal removes the dismissal. In Sales, LJ's opinion the successful pursuit of the appeal extinguished the
rescission of the contract.

20.  In Phoenix Academy v Kilroy Soole, J (at paragraph 40) considered Sales, LJ's judgement in Folkestone and concluded
that it supported the proposition that to utilise contractual rights of appeal is to affirm the contract. I do not consider that Sales,
LJ went that far. I do accept however that such a proposition is the logical corollary of his reasoning. If so, his reasoning is
inconsistent with Underhill, LJ's dictum (above) in Kaur at paragraph 63.

21.  Underhill, LJ's dictum in Kaur asserts that whatever the outcome of the appeal, the decision to appeal should not be taken
to affirm the contract. He accepts that this is not necessarily the case but that it is unlikely to be otherwise.

22.  I do not consider that Underhill, LJ's brief dictum can be reconciled with Sales, LJ's lengthier observations in Folkestone
. Both are pronouncements of the Court of Appeal and both judges enjoy considerable respect. On balance however I prefer
Underhill, LJ's approach. It would not appear to me that exercising a right of grievance or appeal (or for that matter persisting
in a grievance or right of appeal) should be regarded as an affirmation of the contract as a whole. In the law of contract an
arbitration clause survives the termination of the contract so as to enable the parties to engage in arbitration. That is presumed
to be the intention of the parties. Thus it may be suggested that there is no anomaly in holding a contract to be terminated for
some purposes but not for others. Grievance or appeal provisions may be regarded as severable from the remainder of the
contract and capable of surviving independently even though the remainder of the contract is properly regarded as terminated
through breach. If the employee succeeds in having their dismissal overturned or the outcome in some other way enables the
employee to resume employment, it is open to the employee to then affirm the other terms of the contract. If the employee
resumes employment the right to claim unfair dismissal disappears.

23.  It appears to me that where an employee intimates that he considers the contract has come to an end, he is not to be taken
to affirm that the contract has come to an end for all purposes. In particular I do not consider that the parties can be presumed
to intend that a clause designed to procure the resolution of differences should be regarded as being evacuated because one
party asserts that the implied obligation of trust and confidence has been breached.

24.  Although pragmatic considerations are not always a sure guide, it would be unsatisfactory if an employee was unable
to accept a repudiation because he or she wished to seek a resolution by means of a grievance procedure. While a breach
of contract of contract may have the effect of releasing the parties from their obligation to perform those obligations that
are counterparts of one another (having regard to the principle of mutuality of obligation) it should not have the effect of
dissolving all obligations (McBryde The Law of Contract in Scotland para. 20-49 and 20-53). I would therefore hold that
in this connection the Tribunal erred in law.

Procedural Mishap

25.  Mr Pacey advised me that when he came to the Tribunal he thought the hearing was to deal with liability and that quantum
would be dealt with at a later stage. It was this understanding that led him to close his case. As a result he led no evidence
about quantum. There was some evidence about wage loss. But that evidence was limited in scope. Mr Pacey advised me
had been led for the purpose of dispelling any suggestion that the Claimant had left the Respondent's employment in pursuit
of better wages. The Claimant did not lead evidence in support of a schedule of loss that had been prepared. As a result, a
variety of matters including pension loss were not the subject of evidence.
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26.  Mr Edward, who conducted the hearing for the Respondents understood that both liability and quantum were in issue.
Whether or not there was to be evidence on quantum had not been addressed at a Preliminary Hearing or by the parties before
they got underway. As a result, after hearing the Claimant's submissions he submitted that the Claimant had failed to lead
any evidence of loss and that the Clamant was now precluded from doing so.

27.  At this point Mr Pacey realised that he had proceeded on a misapprehension of the position. He sought leave to re-open
his case. The Tribunal refused leave. The Tribunal took the view that the hearing had been designed to deal with both liability
and quantum. If the Claimant wished to lead evidence on quantum, he would have to re-open his case. Mr Pacey sought to
do so but was refused permission.

28.  In seeking to resolve this unfortunate position the starting point is the Tribunal's order setting down the hearing. The
order stated that the hearing was to be on

"liability and remedy, if appropriate" [Core Bundle p. 30]. The wording of the order plainly anticipates the possibility
of a hearing confined to liability. The Order however leaves it open to the Tribunal to decide whether it was appropriate
to hear evidence on both liability and quantum. It was not for the parties to decide what was "appropriate". The Tribunal
had the responsibility of deciding which option to prefer.

29.  Neither party made any submission to the Tribunal in this connection. The Claimant did not move the Tribunal to restrict
the heating to liability and the Respondent did not move the Tribunal to deal with liability and quantum.

30.  I accept that there will be cases where the Tribunal does not need to pronounce a formal order. No doubt there are cases
where the position is clear or the nature of the hearing does not require evidence on quantum. But in this case matters were
not clear. The Tribunal knew the Claimant had a schedule of loss. It was passed to the Tribunal at the end of day two and
before the commencement of submissions. The schedule had not been spoken to in evidence. Second the Tribunal raised
the question of splitting liability from quantum at the end of the second day. I consider that since the Tribunal had reason
to think that the Claimant had prepared to lead evidence on quantum under reference to the schedule. It had also raised the
prospect of splitting liability from quantum but had not advised parties whether it proposed to follow that course or not. In
such a situation the Tribunal was bound to advise the Claimant of its decision. It had evidently decided that both liability and
quantum should be determined in the one hearing This was not a case where the Tribunal could safely assume that the parties
appreciated that it had decided to use the hearing for both liability and quantum.

31.  I consider that the Tribunal was obliged in pursuance of its own order to specify whether it was considered appropriate to
hear all evidence in one hearing or split liability from quantum. It required to give that direction before the Claimant closed
its case. I consider that it had information before it to indicate that the Claimant proposed to lead evidence on quantum. The
decision required by the Order was for the Tribunal to make and in the circumstances of this case one that it was obliged
to make.

32.  I was advised that the mix up was due to a difference in practice between England and Scotland. That may be so. I am
not concerned with practice but with the law. In particular I am concerned with the interpretation of the Tribunal's order. I
consider the order provided the Tribunal with two options and left the Tribunal to decide which was appropriate.
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33.  I understand that case management is difficult and that the potential for misunderstanding is considerable. It is clear that
the parties misunderstood one another, and the Tribunal may have also misunderstood the Claimant's position. Had this been
the only issue I would have remitted the case back to the Tribunal to hear evidence on quantum.

Crown copyright
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The Claimant was summarily dismissed by the Respondent on 23 July 2018, just before the Respondent received his letter
of resignation alleging constructive dismissal. On 6 August the Claimant invoked the contractual appeal procedure and
subsequently stated that he did not intend to return to his employment if his appeal was successful. On 16 October the
Respondent upheld his appeal against dismissal, reinstated him subject to a final written warning, and required his return on
29 October. By letter of 22 October the Claimant resigned, alleging constructive unfair dismissal. As part of its defence the
Respondent contended that the Claimant had affirmed the contract by his invocation of the appeal procedure. The ET was not
referred to the decisions of the Court of Appeal in Kaur v Leeds Teaching Hospitals NHS Trust [2019] ICR 1 or Folkestone
Nursing Home Ltd v Patel [2019] ICR 273 . The ET held that the Claimant had not affirmed the contract, relying in particular
on his statements of intent not to return to work, and upheld the claim.

On the Respondent's appeal, the EAT applying Folkestone Nursing Home Ltd held that the Claimant had affirmed the contract
of employment by his invocation of the contractual appeal procedure. However, that was not the end of the matter. The
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1.  This is an appeal by the Respondent employer against the decision of the Employment Tribunal ('the ET') at Nottingham
(Employment Judge Blackwell), sent to the parties on 27 April 2019 whereby the Claimant employee's claim of constructive
unfair dismissal was upheld. On the Rule 3(7) sift, Eady J rejected all grounds in the Notice of Appeal save the question of
whether the Claimant had by his invocation of the appeal process affirmed the contract of employment and thereby disabled
himself from claiming constructive unfair dismissal.

2.  In her reasons for that decision, Eady J drew attention to the decision of the Court of Appeal in Folkestone Nursing Home
Ltd v Patel [2019] ICR 273 . The Respondent has rightly not sought to renew the other grounds of appeal.

3.  As below the Respondent appears by its representative Mr Hoyle, an employment consultant. The Claimant was
represented below by his solicitor Mr Hamilton. In order to save costs Mr Hamilton does not appear on this appeal but has
submitted a skeleton argument. The Claimant has been present and made brief submissions. Following those submissions
he then took the opportunity, before I made my decision, to have a telephone discussion with Mr Hamilton, to discuss the
provisional indication I had given as to the disposal of this appeal.

4.  The Claimant had been a teacher for 28 years. The Respondent Trust is a mixed BESD (Behaviour, Emotional and Social
Difficulties) secondary school. By March 2018 the Claimant was its Acting Principal. In 2018 the Respondent was acquired
by a body known as Community Inclusive Trust (CIT). In a conversation in January 2018 concerning the process of transfer,
CIT's Mr Armond had asked the Claimant 'Do you want a pay out?' The Claimant responded that he did not; and that he
wanted to be considered for the permanent role of Head Teacher.

5.  The subsequent disciplinary process which led to the Claimant's dismissal was conducted by persons representing CIT. In
May 2018 the Claimant was questioned about alleged discrepancies between two inventories of pictures and artworks owned
by the Respondent. This was subsequently broadened to include questions about the storage of paintings at the Claimant's
house. To this was then added questions about his conduct as its exams officer. Various meetings and discussions followed in
May and June 2018, in particular with Mr Armond and with the Respondent's HR lead, Mrs White. The ET found the Claimant
to be a straightforward and truthful witness and that on five separate occasions Mrs White had, in effect, invited him to resign.

6.  On 5 July 2018, the Claimant was invited to a disciplinary hearing relating to the matters previously identified. He was
warned that summary dismissal might be a consequence. The disciplinary hearing took place on 12 July. In the course of
the meeting the Claimant was told that there was to be further investigation in the light of what he had said and that he
remained suspended for the time being. The ET observed that there was no evidence before it that any further investigation
was in fact carried out.

7.  On 23 July 2018 the Claimant instructed his solicitor to send a letter of resignation. On that date a letter was sent to the
solicitors understood to be acting for the Respondent. They replied that they were no longer instructed and a letter in the same
terms was sent on 24 July 2018 to Mr Rose, the Chairman of Governors. The letter concluded as follows:

"He now finds himself driven to the conclusion that there is no way in which he will be able to return. He feels that
he is the victim of the current situation in which Phoenix Academy is being absorbed into CIT Academies, that he is
not wanted, that the spurious allegations against him are a ruse to get rid of him and that if he were to return he would
find himself under constant unwelcome pressure over his last 3 years. We are in no doubt that the circumstances as set
out above amount to a constructive dismissal and it is our client's intention to regard himself as dismissed. This will
inevitably give rise to a claim for unfair dismissal. We would welcome any proposals that Phoenix Academy may have
by way of response."
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8.  However the Respondent's receipt of that letter was overtaken by a telephone call from Mr Rose to the Claimant on 23
July 2018 which informed him that he had been dismissed with immediate effect. In consequence it was common ground
that the Claimant's letters of 23/24 July 2018 did not have the effect of terminating the contract of employment and that he
was summarily dismissed by virtue of that telephone call: see the Judgment at paragraphs 1.1 and 1.2.

9.  The dismissal was confirmed by a letter from the Respondent dated 1 August 2018. This stated that the two allegations
concerning artwork and paintings were not upheld because the Respondent had not been able to speak to the former Chair
of Governors; but that the allegation of gross negligence as exams officer was upheld. The letter advised the Claimant of
his right of appeal.

10.  By letter of 6 August the Claimant exercised that right. By letter dated 30 August Mr Rose invited him to an appeal
hearing. The Appeal was to be conducted by Mr Stuart Farrah, a consultant from Lloyds Employment Law Consultancy. The
Claimant duly attended on 4 September only to be told that Mr Farrah had been informed that the meeting had been cancelled
because the Claimant had informed the Respondent that he would not be attending. The ET accepted the Claimant's evidence
that he had done no such thing. The meeting was rearranged for 12 September and was attended by the Claimant and Mr
Farrah alone. The meeting was recorded and a transcript subsequently provided.

11.  Having considered the transcript, the ET concluded in paragraph 28 that:

"… it seems to me that a reasonable observer would have come to the conclusion that having regard to the explanations
put forward by Mr Kilroy there was little or no foundation for the conclusion that he had been guilty of gross negligence
in his role as exams officer".

12.  By letter from his solicitors dated 19 September the Claimant complained about the continuing delays in the matter and
the failure to make arrangements for the collection of his personal possessions. It also stated: "It seems that those with whom
our client is communicating are unaware that irrespective of the result of the current appeal there is no question of our client
returning to his former employment and, as he is ( sic ) points out to us as well as them, his personal possessions are quite
separate from the outstanding issues."

13.  By letter dated 2 October 2018 Mr Rose advised the Claimant that 'the two Governors who sit on the Appeals Committee
have requested further documentation before being able to reach a satisfactory conclusion'. On 8 October 2018 the Claimant
presented his ET1 claim form. This stated that his employment had ended on 23 July 2018 and claimed unfair dismissal.
The date of the termination was based on his letter of that date, not the Respondent's telephone call of that date. However, as
already noted, it was subsequently agreed that the Claimant's letter was received after that telephone call and was thus of no
effect in respect of termination of his employment. The claim form included: 'If I were successful in my appeal my intention
was to pursue my claim based on constructive dismissal'.

14.  The Appeals Committee sat again on 11 October. The Committee consisted of two Governors, Ms Harvey and Mr Price.
The Claimant was not invited to attend. The ET found that Ms Harvey's recollections of the meeting were 'almost non-
existent', but that she had stated that the Committee had been informed that the Claimant had declined to attend. The ET
accepted the Claimant's evidence that he had never been invited to attend; and accordingly had not declined to do so.
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15.  The outcome of the Appeals Committee meeting was that the Claimant was reinstated with effect from 23 July but issued
with a final written warning. The ET described the outcome letter of 16 October as 'to put it charitably bizarre'. In respect of the
Claimant's work as exams officer, it stated that this was 'a capability issue as opposed to gross negligence'; and that there had
been a financial loss. The letter continued that the Claimant had been negligent in 11 listed respects. The ET concluded that:

"… all appear to relate to his role as Acting Vice Principal but none of which appear to relate to the original charge
for which he was dismissed. Nor could any of them be properly described as negligent. However notwithstanding its
manifest defects it seems to have been accepted by both Mr Kilroy and his solicitor": [36]

16.  The letter of 16 October concluded that the decision to dismiss without notice for gross misconduct had been overturned;
that instead the Claimant would be issued with a final written warning 'with the addition of a Performance Improvement
Plan' to be supplied; that he was to be reinstated with effect from 23 July and reimbursed accordingly; and that he was to
return to work on 29 October.

17.  By letter of response dated 22 October the Claimant's solicitor stated that the expectation of return to work on 29
October was 'unrealistic'. Following his suspension in May 2018, the Claimant had initially hoped that he would be reinstated.
However the way in which he had been treated had prompted his letter of 23 July. It continued:

"Nothing that has happened since has altered the position other than to convince our H client that his decision was
correct. Not only has there been the protracted delay in resolving his issue, there has also been a persistent disinclination
on the part of the Academy to address the matter of his personal possessions at the school and for him now to be told
that after a period of more than five months he is to receive a Final Written Warning and is "expected" to return to
work, despite the letters to which we refer, is a continuation of an attitude which is wholly inconsistent with a normal
employer/employee relationship".

18.  The position was then somewhat confused by subsequent correspondence, both from the Respondent (30 October and
13 November 2018) and from the Claimant's solicitors (15 November 2018). On 6 December 2018 the Respondent paid
£9927.67 into the Claimant's bank account as purported salary unpaid between 23 July and 16 October. By letter the following
day that sum was returned; but I was told today that the cheque had never been banked by the Respondent.

19.  However at the beginning of the ET hearing on 24 April 2019 it was also agreed by the parties that the Claimant's
resignation of 22 October had brought the employment contract to an end: Judgment para. 1.4. In respect of that resignation
the ET identified the issues in relation to constructive unfair dismissal as:

"2.1  Was the employer guilty of conduct which is a significant breach going to the root of the contract of employment
or which shows that the employer no longer intends to be bound by one or more of the essential terms of the contract
(in this case the implied term of trust and confidence) then the employee is entitled to treat himself as discharged from
any further performance?

2.2  If so did Mr Kilroy resign as a consequence of that breach?

2.3  Did he do so promptly i.e. without affirming the contract?"
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20.  In the light of its findings of fact, the ET held that there had been a breach of the implied term of trust and confidence.
Its summary of those facts referred to the conversation with Mr Armond and Mrs White and the five invitations to resign.
Objectively judged, the Claimant had been correct to form the view that his employer wished to be rid of him. The ET
concluded that, had the Claimant's letter of 23 July not been overtaken by his summary dismissal on the same day, a claim
of constructive unfair dismissal would have succeeded at that point.

21.  The ET then observed that the contractual appeal procedure had placed the Claimant and his advisers in a quandary.
Failure to pursue that procedure would have been a factor in a claim of unfair dismissal. Conversely, pursuing the procedure
gave rise to the question of whether the Claimant thereby affirmed the contract. The ET posed itself the question:

"44.  Can affirmation be implied from Mr Kilroy's adoption of the contractual appeal process? Is that an unequivocal
act from which it may be inferred that he intends to go on with the contract regardless of the breach of the implied term
of trust and confidence."

22.  In considering this question the ET observed that it was clear from the Claimant's evidence and contemporaneous
documents that in pursuing the appeal he "… wished to counter the allegations being made against him, clear his name
and thereby support his family financially" [43].

23.  The ET concluded that the Claimant had not affirmed the contract. It stated:

"45.  …On a number of occasions following the dismissal on 23 July Mr Kilroy made it plain that he did not intend
to return to his employment irrespective of the outcome of the appeal. He did so in his meeting with Mr Farrah. His
solicitor did so in their letter of 19 September, see page 220 and further his claim form to the Tribunal makes it clear
that if his appeal was unsuccessful he was pursuing a claim of unfair dismissal but if it were successful and led to his
reinstatement then he would then resign and pursue a claim of constructive unfair dismissal.

46.  Finally there is no doubt that Mr Kilroy resigned primarily because of the delays in the disciplinary process and
primarily the impression that was objectively justified that one way or another the Trust wished to be rid of him"

24.  In its subsequent Decision on the Respondent's application for reconsideration, the ET stated that there was an error in
paragraph 46, namely that the first use of the word "primarily" should read "partly".

25.  The parties did not draw the ET's attention to the decisions of the Court of Appeal in Kaur v Leeds Teaching Hospitals
NHS Trust [2019] ICR 1 or Folkestone Nursing Home to which I have already referred. Those decisions were handed down
respectively on 1 May and 8 August 2018.

26.  In Kaur the court reaffirmed that an employee who is the victim of a continuing cumulative breach of the implied term
of trust and confidence is entitled to rely on the totality of the employer's acts, notwithstanding a prior affirmation of the
contract, provided the later act or acts form part of the series : [51]. In his judgment, Underhill LJ identified at [55] five
questions to be asked by the ET in such a case:

"(1)  What was the most recent act (or omission) on the part of the employer which the employee says caused, or
triggered, his or her resignation?
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(2)  Has he or she affirmed the contract since that act?

(3)  If not, was that act (or omission) by itself a repudiatory breach of contract?

(4)  If not, was it nevertheless a part (applying the approach explained in Waltham Forest v Omilaju [2005] ICR 481 )
of a course of conduct comprising several acts and omissions which, viewed cumulatively, amounted to a (repudiatory)
breach of the Malik term? (If it was, there is no need for any separate consideration of a possible previous affirmation,
for the reason given at the end of para. 45 above.)

(5)  Did the employee resign in response (or partly in response) to that breach?"

27.  In Folkestone Nursing Home the Court held that it was implicit in a term in an employment contract conferring a
contractual right to appeal against disciplinary action taking the form of dismissal that, if an appeal is lodged, pursued to its
conclusion and is successful, the effect is that both employer and employee are bound to treat the employment relationship
as having remained in existence throughout [26; also 27]. Sales LJ, as he then was, continued:

"28.  Conversely, if the employee exercises his right of appeal under the contract and does not withdraw the appeal
before its conclusion, it is obvious on an objective basis that he is seeking to be restored to his employment and is asking
and agreeing (if successful) to be treated as continuing to be employed under his contract of employment for the interim
period since his previous dismissal and continuing into the future, so that that dismissal is treated as having no effect.
It is not a reasonable or correct interpretation of the term conferring a right of appeal that a successful appeal results in
the employee having an option whether to return to work or not".

28.  In reaching these conclusions, Sales LJ rejected the argument that the employee may have other reasons for exercising
a right of appeal under a contractual procedure, e.g. so as to clear his name and improve his chances of getting employment
elsewhere. Thus:

"32.  …in my view these other possible reasons why an employee might wish to invoke a contractual appeal process
are collateral to the object of having such a process included in the contract of employment. That object is, that the
employee is contractually entitled to ask the employer to reopen its previous decision to dismiss and to substitute a
decision that there should not be a dismissal. Where a contractual appeal is brought, that is the obvious purpose of the
appeal, judging the matter objectively. The fact that an employee might have other motives for seeking to appeal does
not affect the interpretation of the contract".

29.  However the Court accepted that the way in which the employer handled the appeal process could potentially constitute
a breach of the implied term of trust and confidence. Thus:

"37.  As Elias J points out at [13], absent a term permitting the employer to reinstate the C employee in a lesser post, an
attempt to demote the employee as the result of an appeal may well give grounds for the employee to claim constructive
dismissal as at the time the result of the appeal is announced. In my view, the same will be true if there is some feature
of the employer's handling of the appeal which constitutes a breach of another important term of the contract, including
the duty to maintain trust and confidence".

The employee's appeal against the dismissal of his claim of constructive dismissal was allowed on that basis.
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30.  By application dated 9 May 2019 the Respondent applied for reconsideration of the judgment pursuant to Rule 71 of
the ET Rules of Procedure. At paragraphs 46-45 of the application the Respondent referred the ET to the five questions in
Kaur and invited a response. By its reconsideration Judgment sent to the parties on 27 June 2019 the ET noted that neither
Kaur nor any other authority had been cited at the hearing. It continued that if Kaur had been cited, the response to the five
questions would have been:

"17.1.  The delay in communicating the result of the disciplinary hearing.

17.2.  See paragraphs 43-45 of the original decision.

17.3.  Probably not.

17.4.  Yes the conversations with Mr Armond and Mrs White.

17.5.  Yes."

The application was refused and the decision confirmed.

31.  On behalf of the Respondent Mr Hoyle focusses his submissions on Folkestone Nursing Home He contends that it is
decisive in favour of this appeal. For the reasons given by Sales LJ, the Claimant, by exercising his right of appeal and not
withdrawing it before its conclusion, was asking and agreeing (if successful) to be treated as continuing to be employed under
his contract of employment. That amounted to an unequivocal election to affirm his contract of employment. Insofar as the
ET relied on the Claimant's evidence and contemporaneous documents that he wished to counter the allegations made against
him, clear his name and support his family financially, that was irrelevant : see Sales LJ at [32].

32.  The ET was also wrong to take account of various statements made by the Claimant that he did not intend to return to
his employment irrespective of the outcome of the appeal. The expressions to that effect in his observations to Mr Farrah
at the meeting on 12 September, his solicitors' letter of 19 September and the ET1 form could not qualify the unequivocal
effect of his adoption of the appeal process.

33.  Accordingly, only the contents of the resignation letter of 22 October could be taken into consideration for the purpose
of deciding whether there had been a repudiatory breach of contract, i.e. breach of the implied term of trust and confidence.
The complaints in that letter provided no such basis. On the contrary, the reinstatement of the Claimant must necessarily have
restored the relationship of trust and confidence.

34.  Furthermore, the ET in its reconsideration Judgment had answered the first of the five questions in Kaur : "The delay
in communicating the result of the disciplinary hearing". On the basis that that was a reference to the disciplinary hearing
of 12 July, that communication had been received in the dismissal telephone call of 23 July; and thus preceded Mr Kilroy's
affirmation of the contract by subsequent invocation of the appeal process.

35.  In subsequent exchanges, Mr Hoyle agreed that in all the circumstances, and in particular the fact that the five Kaur
questions had not been before the ET at the hearing which led to the Judgment under appeal, it would be appropriate to remit
the case to the ET, even if successful on the first affirmation point.
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36.  In the written submissions prepared by his solicitor, the Claimant submits that the ET's findings of fact and conclusions
distinguished this case from Folkestone Nursing Home . His repeated statements in the cited documents made it quite clear
that he had no intention to return to his former employment. His resignation letter of 22 October made clear that his position
was unchanged. The ET had concluded that "It is clear beyond doubt that on or about 23 July Mr Kilroy formed the view
that he could not return to the Trust and in accordance with his instructions the letter… was sent in those terms" [41].
This consistent conduct far outweighed any suggestion that he affirmed the contract by appealing the decision to dismiss.

37.  In the alternative, the ET's Decision could and should be upheld on a similar basis to that which had prevailed in
Folkestone Nursing Home , namely by reference to the Respondent's conduct of the appeal process and its result. Mr Hamilton
points to the passage in the Judgment which states that "… It was not until Mr Kilroy's meeting with Mr Farrah that Mr
Kilroy's explanations were taken seriously" . The allegations amounting to dishonesty in respect of artwork had not been
upheld. The allegations of gross negligence had been converted into a capability issue, and yet had resulted in a final written
warning. The conduct was in breach of the implied term of trust and confidence; and the reinstatement had not restored that.

38.  In his own brief oral submissions Mr Kilroy agreed that if the appeal was successful on the point of affirmation, remission
was a sensible course. Having spoken to his solicitor and whilst maintaining the position on the issue of affirmation, Mr
Kilroy confirmed that response.

39.  I have considerable sympathy with the ET in this case. It was not provided by the parties with the two decisions of the
Court of Appeal which were of direct relevance to the issues before it. On the Respondent's reconsideration application, it was
provided with the decision in Kaur but not the decision in Folkestone Nursing Home on which this appeal now places its focus.

40.  Nonetheless, having the advantage of the latter decision, I am clear that the ET's conclusion about the effect of the
Claimant's adoption of the contractual appeal process cannot stand. In my judgment, the observations of Sales LJ in Folkestone
Nursing Home have direct application. By his adoption of the contractual appeal process and viewed objectively, the Claimant
was thereby and necessarily treating the contractual relationship as continuing to exist. I do not accept that his subsequent
statements that he did not intend to return to work can amount in law to any qualification of his objective acceptance of
the continuation of the contract. Expressed in terms of the principles of affirmation, his act in pursuing his appeal under the
contractual procedure was an unequivocal election to treat the contract as continuing.

41.  However, that is not the end of the matter. The Claimant's case is that breaches of the implied term of trust and confidence
continued through the Respondent's conduct of the contractual appeal process. In consequence, the principles reaffirmed by
the Court of Appeal in Kaur potentially come into play; and the five questions identified in that Decision fall to be answered.
As the final parenthesis in question four makes clear, if the answer to the first four questions is 'yes', any previous affirmation
is immaterial. An example is provided by the ultimate decision in Folkestone Nursing Home itself.

42.  Accordingly I reject the Respondent's argument that only the contents of the letter of 22 October can be taken into
account for the purpose of deciding the issue of constructive dismissal. The ET considered the Claimant's complaints about
the Respondent's conduct after his invocation of the appeal procedure and was sharply critical of various aspects of that
conduct. However, its attention not having been drawn to Kaur , it did not go on to consider the five questions. The only
apparent reference to the effect of the Respondent's conduct of the process was in paragraph 46 of the Judgment.

43.  The five questions were posed to the ET in the application to reconsider and these have been answered in the
reconsideration Judgment. On the face of it, the answer to the first question identifies an event which precedes the Claimant's
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affirmative act of invoking the appeal procedure. However, these answers were given (i) in the context of the ET's finding
on the issue of affirmation and (ii) without full argument.

44.  In respect of its answer to the first question I add that the Judgment at paragraph 30 recorded that the Claimant's solicitors'
letter of 19 September had complained about the continuing delay in transmitting the result of the appeal. In circumstances
where the ET evidently understood Mr Kilroy to be contending that there had been a continuing breach of the implied term
of trust and confidence, I reject any suggestion that the answers in the reconsideration Judgment demonstrate that the claim
would have failed in any event.

45.  In my judgment, Mr Hoyle was right to accept that even if successful on the point of affirmation, this was a matter which
should be remitted and to the same ET. In any event, that is my decision.

46.  In all the circumstances I conclude that the ET's Decision that there was a constructive unfair dismissal should be set
aside; and that the determination of that issue should be remitted to the same ET for reconsideration in the light of this
Judgment and the five questions identified in Kaur .

47.  Having taken account of the principles of Sinclair Roche and Temperley v Heard [2004] IRLR 763 , and in any event as
both parties agree, I am quite satisfied that it is appropriate to remit to the same ET. The effect of the remission is to complete
its task and to consider, with full argument, the questions which would have been considered if the relevant authorities had
been drawn to its attention. There is no reason to doubt the impartial professionalism which it will apply to that task. I leave
it to the ET to decide whether or not it needs to receive any further evidence for the purpose of that further consideration.

Crown copyright
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*823  W. E. Cox Toner (International) Ltd. v Crook

Positive/Neutral Judicial Consideration

Court
Employment Appeal Tribunal

Judgment Date
31 July 1981

Report Citation
[1981] I.C.R. 823

Employment Appeal Tribunal

Browne-Wilkinson J. , Mr. E. Alderton and Mrs. M. E. Sunderland

1981 June 4; July 31

Employment—Unfair dismissal—“Dismissed”—Repudiatory conduct—Delay in accepting repudiation of contract of
employment—Whether employee's conduct amounting to affirmation of contract—Whether constructive dismissal

On July 24, 1979, the employee, a director of the appellant employers, travelled abroad without first notifying his fellow
directors. On July 31, the employers wrote complaining of his conduct and threatening him with dismissal. The employers
refused to withdraw their allegations of misconduct in spite of the employee's repeated denials. On January 31, 1980, the
employee's solicitors wrote to the employers stating that the employee would resign unless the allegations were retracted.
On February 6 the employers again refused to withdraw the allegations and, on March 3, the employee resigned. Up to that
date the employee had continued to do his work and accept a salary. On the employee's complaint to an industrial tribunal
that he had been constructively dismissed and that the dismissal was unfair, the tribunal found that the employers' conduct in
failing to discuss the matter with the employee before writing the letter of July 31 constituted a repudiation of the contract
of employment, that the seven months' delay between the letter and his resignation did not amount to an affirmation of the
contract and that the employee was unfairly dismissed.

On the employers' appeal: —

Held, allowing the appeal, that the industrial tribunal had erred in law in concentrating only on whether the employee's delay
in resigning amounted to an affirmation of the contract of employment and they ought to have considered other possible
evidence of affirmation; that when, on January 31, the employee had stated a firm intention to leave unless the employers
withdrew their allegations, he was not justified in continuing to work after their refusal to retract; and that, accordingly, he
was to be taken as having affirmed the contract and his complaint would be dismissed. Marriott v. Oxford and District Co-
operative Society Ltd. (No. 2) [1970] 1 Q.B. 186, C.A. and Western Excavating (E.C.C.) Ltd. v. Sharp [1978] I.C.R. 221,
C.A. applied .

The following cases are referred to in the judgment:
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 Allen v. Robles [1969] 1 W.L.R. 1193; [1969] 3 All E.R. 154, C.A.
 Bashir v. Brillo Manufacturing Co. [1979] I.R.L.R. 295, E.A.T.
 Farnworth Finance Facilities Ltd. v. Attryde [1970] 1 W.L.R. 1053; [1970] 2 All E.R. 774, C.A.
 Marriott v. Oxford and District Co-operative Society Ltd. (No. 2) [1970] 1 Q.B. 186; [1969] 3 W.L.R. 984; [1969] 3 All

E.R. 1126, C.A.
 Saunders v. Paladin Coachworks Ltd. (1967) 3 I.T.R. 51, D.C.
 Western Excavating (E.C.C.) Ltd. v. Sharp [1978] I.C.R. 221; [1978] Q.B. 761; [1978] 2 W.L.R. 344; [1978] 1 All E.R.

713, C.A. *824

No additional cases were cited in argument.

Appeal from an industrial tribunal sitting at Manchester.

The employers, W. E. COX Toner (International) Ltd., appealed from a decision of the industrial tribunal on November 20,
1980, that the employee, William Crook, was unfairly dismissed and entitled to compensation. They appealed on the ground
that the industrial tribunal had erred in law in failing to find that the employee had affirmed the contract of employment
following the employers' repudiation.

The facts are stated in the judgment.

Representation

 James Goudie for the employers.
 Jonathan Foster for the employee.

Cur. adv. vult.
Browne-Wilkinson J.

July 31. Browne-Wilkinson J. read the following judgment of the appeal tribunal. In this case Mr. Crook, the employee, claims
that he was constructively dismissed by his employers, W. E. COX Toner (International) Ltd. He claimed before an industrial
tribunal sitting at Manchester that such dismissal was unfair: the industrial tribunal upheld his complaint and awarded him
compensation in the sum of £5,136. The employers appeal against that decision.

The employers carried on business as marine assessors and surveyors. Their head office was in London but in 1976 they
established an office in Manchester. The employee was in charge of that office. The Manchester office was a small one
employing only the employee, his son, a girl secretary and a Mr. Kehoe. Mr. Kehoe had been the employee's assistant in his
previous employment and when he joined the company in 1976 he brought Mr. Kehoe with him.

The employee was a director of the company. In April 1979 the other directors proposed to appoint Mr. Kehoe also as a
director. The employee objected to this proposal except on the terms that it was clearly understood that he should be the
senior director in charge of the Manchester office. The employers refused to give him this assurance and in consequence the
relationship between the employee and Mr. Kehoe became very strained.

On Monday, July 13, 1979, the employee decided that he had to travel urgently to Holland on business. He left early on
Tuesday morning and returned to this country on Wednesday evening. He then decided to spend the rest of the week on
holiday, returning to the office on the morning of July 30. His son told Mr. Kehoe of the visit to Holland and also that his
father was going away on holiday returning on the following Sunday. Mr. Kehoe, who was himself due to go on holiday on
July 30, complained to head office. Head office sent a telegram to the employee's home address. On July 30, Mr. Beadle
(from the London office) telephoned the Manchester office and ascertained that the employee was in the office. On July 31,
the employee wrote to the London office protesting at the telegram that had been sent to him and explaining the position. On
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the same day (before they had received the employee's letter) the other directors at the London office *825  wrote a letter
to him. It is this letter which was alleged to constitute the repudiation of the contract by the employers. In that letter they
complain of certain other matters and the letter then continues:

“We must officially censure you for departing for Holland (presumably on business) without previously advising any
of your colleagues in Manchester or Gravesend apart from your son who is the most junior member of the staff that you
were travelling overseas. We would therefore be obliged if you could explain just precisely what business required you
to be in Holland so unexpectedly. We must also censure you for not reporting for duty for the remainder of the week
after your return from Holland and not advising the office where you were or when you were likely to return to the
office for duty. We consider your actions from Tuesday, July 24, to be totally irresponsible and we consider them to be
a gross dereliction of your duty as a director of the company. We must remind you that as a director of the company
you are still an employee and subject to the same rules and regulations as all other directors and employees of W. E.
COX group of companies. We must also formally advise you that your actions give us ground for removing you from
the board of directors and dismissing you from your employment, and if the situation is not rectified we will have to
follow that course of action. For your information we intend to place a copy of this letter on your personal file.”

The industrial tribunal said of this letter that it

“could hardly have been in stronger terms, and clearly showed the employers had made their mind up about all these
complaints without consulting the employee at all. It is difficult to imagine a better example of conduct by a company
more likely to destroy or seriously damage the relationship of confidence and trust between a company and the managing
director of one of the branches.”

The industrial tribunal formed the view that the employers had made up their mind that the employee had to go and were
seizing on various complaints as an excuse for telling him so, careless of the manifest injustice they were doing to him by
their method of dealing with the matter. The industrial tribunal held that their conduct could not be justified and constituted
a fundamental breach of the contract and a repudiation.

Returning now to the narrative of the events, on August 6, 1979, the employers, having received the employee's letter of July
31, replied that the position adopted was a position agreed upon by head office “as also were the comments made in the letter
written to you on July 31.” On August 9 the employee wrote to head office concerning the letter of July 31 expressing his
disquiet at that letter and setting out his detailed refutation of the allegations made. The letter ends:

“As to the threat of dismissal (made as I have said in advance of the explanation sought) what do you say I should do
to rectify the situation! It seems to me that having explained the position, the matter is at an end. As a record, I reject
assertion that my conduct *826  gives rise to grounds for dismissal. Please confirm that a copy of this letter will be
placed on my personal file.”

An informal meeting then took place between the employee and Mr. Beadle. The meeting was a short one since the employee
was only interested in discussing the letter of July 31 whilst Mr. Beadle only wished to discuss the general situation in the
Manchester office and what was to be done about the appointment of Mr. Kehoe to the board. On October 2, 1979, the
employers' solicitors wrote to the employee as follows:

“Our clients are not prepared to allow the currently unsatisfactory situation in the Manchester office to continue (their
dissatisfaction with various aspects of your employment has been documented in their letter to you of July 31, 1979) and
they stand by the contents of that letter … As we say, it is our clients' firm hope that differences can now be reconciled
and that they will not require to act on the warning contained in the last paragraph of their letter to you of July 31, 1979;
if the situation is not, however, rectified our clients will clearly require so to act.”
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The employee replied to that letter on October 19 plainly showing that he still objected most strongly to the letter of July
31 and its contents.

On November 6, 1979, a board meeting took place which was attended by the employee. The industrial tribunal found that he
tried to raise for discussion the letter of July 31, but was told by Mr. Beadle that it was out of order as sub judice and therefore
it was not discussed at that meeting. He then consulted his solicitors who wrote to the employers' solicitors a letter dated
November 27, 1979, replying to the employers' solicitors' letter of October 2. The employee's solicitors say that they had
formed the impression that the employers really wished the employee to resign and leave the company. They suggested that,
if their impression was correct, a discussion could take place on what basis the employee would be prepared to leave. The
employers' solicitors replied to this letter on December 4, 1979. They stated that the employee's solicitors were not correct
in forming an impression that the employers wished the employee to resign, they having formed the view that matters had
been amicably resolved at the board meeting. There then followed a correspondence with a view to establishing exactly what
had happened at the board meeting. Then on January 31, 1980, the employee's solicitors wrote an important letter which
so far as material reads:

“We have reviewed with our client his position as a director of your client company. Notwithstanding the remarks in your
letter of December 4, our client firmly believes that his co-directors either have or at least have had a wish that he should
resign as a director and leave the employ of the company. We are instructed that the current position is unsatisfactory
in that the letter of July 31, 1979, has been adhered to and indeed reiterated by and on behalf of your clients. We are
instructed that unless the matters set out in that letter are unreservedly withdrawn our client will resign his directorship
and employment and apply to an industrial tribunal on the grounds that he has been constructively dismissed.”

*827

This brought a reply on February 6 from the employers' solicitors:

“Our clients very much regret the nature of your instructions. Nevertheless, our clients will not withdraw the contents
of their letter of July 31, 1979, and take the view that this letter clearly must remain on the record.”

A period of nearly a month elapsed before the employee replied to that letter. On March 3, 1980, he wrote:

“I regard your refusal to withdraw allegations set out in the letter of July 31, 1979, from W. E. COX & Co. (Recoveries)
Ltd. as amounting to a repudiation of my contract of employment with the company and is (sic) placing me in such a
position in which I have no option but to tender my resignation.”

In view of the seven months' delay between the act of repudiation (namely the letter of July 31, 1979) and the purported
acceptance of that repudiation on March 3, 1980, the industrial tribunal obviously had to consider whether the employee was
precluded from resigning and complaining that he had been constructively dismissed. The industrial tribunal formulated the
question in this way: they asked themselves:

“… whether the employee's delay in waiting from July 31, 1979, until March 3, 1980, to tender his resignation in any
way prejudiced the rights he had acquired by reason of the fundamental breach of contract by the company.”
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They referred to the well-known passage from the judgment of Lord Denning M.R. in Western Excavating (E.C.C.) Ltd. v.
Sharp [1978] I.C.R. 221 , 226:

“The employee is entitled in those circumstances to leave at the instant without giving any notice at all or, alternatively,
he may give notice and say he is leaving at the end of the notice. But the conduct must in either case be sufficiently serious
to entitle him to leave at once. Moreover, he must make up his mind soon after the conduct of which he complains: for,
if he continues for any length of time without leaving, he will lose his right to treat himself as discharged. He will be
regarded as having elected to affirm the contract.”

The industrial tribunal approached the matter on the basis that they had to discover whether the delay of seven months
indicated an acceptance of the position by the employee. They pointed out that he had consistently shown a deep-rooted
resentment of the way he had been treated and that his continuing purpose was to get the allegations in the letter of July
31 withdrawn. They point out, correctly, that the employee clearly indicated that at no stage had he accepted the strictures
in the letter and had always pressed the employers to withdraw the allegations. Then they expressed the view that when he
discovered from the letter of February 6, 1980, that the employers would not withdraw their allegations he decided to resign
“taking a little time to look around and make alternative arrangements.” The industrial tribunal did not consider the delay
(presumably the delay *828  from February 6 to March 6, 1980) unreasonable and they did not consider it gave any indication
of the employee's accepting the position. Therefore, they held as a matter of law that he had not affirmed the contract or lost
his rights to be treated as discharged by the employers' breach.

Mr. Goudie, for the employers, whilst accepting the decision of the industrial tribunal that the letter of July 31, 1979, was
a repudiatory breach, challenges the decision that the employee was entitled to accept that repudiation seven months later,
having continued to work in the meantime. In particular, he concentrates on the position following the “ultimatum” in the
letter of January 31, 1980, which ultimatum was rejected on February 6, 1980: what excuse, he asks, can there be for yet a
further delay of nearly one month thereafter before the employee accepts the repudiation?

On the other side, Mr. Foster, for the employee, submits that the question whether or not the employee affirmed the contract is
a question of fact which the industrial tribunal has determined and is not a matter within the jurisdiction of the appeal tribunal.
He points out that this is not a case of one isolated repudiation by the employers. Despite frequent requests to withdraw false
allegations, the employers refused to do so and indeed reasserted the allegations right down to February 6, 1980. Therefore,
says Mr. Foster, there has been either a continuing breach by the employers during that period or alternatively a series of
repudiatory breaches. In either event, the employee is entitled to treat the repudiation as subsisting on February 6, 1980, and
he accepted such repudiation within a reasonable time.

It is accepted by both sides, and we think rightly, that the general principles of the law of contract apply to this case, subject
to such modifications as are appropriate to take account of the factors which distinguish contracts of employment from other
contracts. Although we were not referred to cases outside the field of employment law, our own researches have led us to
the view that the general principles applicable to a repudiation of contract are as follows. If one party (“the guilty party”)
commits a repudiatory breach of the contract, the other party (“the innocent party”) can choose one of two courses: he can
affirm the contract and insist on its further performance or he can accept the repudiation, in which case the contract is at an
end. The innocent party must at some stage elect between these two possible courses: if he once affirms the contract, his right
to accept the repudiation is at an end. But he is not bound to elect within a reasonable or any other time. Mere delay by itself
(unaccompanied by any express or implied affirmation of the contract) does not constitute affirmation of the contract; but if it
is prolonged it may be evidence of an implied affirmation: Allen v. Robles [1969] 1 W.L.R. 1193 . Affirmation of the contract
can be implied. Thus, if the innocent party calls on the guilty party for further performance of the contract, he will normally
be taken to have affirmed the contract since his conduct is only consistent with the continued existence of the contractual
obligation. Moreover, if the innocent party himself does acts which are only consistent with the continued existence of the
contract, such acts will normally show affirmation of the contract. *829  However, if the innocent party further performs the
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contract to a limited extent but at the same time makes it clear that he is reserving his rights to accept the repudiation or is
only continuing so as to allow the guilty party to remedy the breach, such further performance does not prejudice his right
subsequently to accept the repudiation: Farnworth Finance Facilities Ltd. v. Attryde [1970] 1 W.L.R. 1053 .

It is against this background that one has to read the short summary of the law given by Lord Denning M.R. in the Western
Excavating case [1978] I.C.R. 221 . The passage, at p. 226:

“Moreover, he must make up his mind soon after the conduct of which he complains: for, if he continues for any length
of time without leaving, he will lose his right to treat himself as discharged.”

is not, and was not intended to be, a comprehensive statement of the whole law. As it seems to us, Lord Denning M.R. was
referring to an obvious difference between a contract of employment and most other contracts. An employee faced with a
repudiation by his employer is in a very difficult position. If he goes to work the next day, he will himself be doing an act
which, in one sense, is only consistent with the continued existence of the contract, i.e. he might be said to be affirming the
contract. Certainly, when he accepts his next pay packet (i.e., further performance of the contract by the guilty party) the risk
of being held to affirm the contract is very great: see Saunders v. Paladin Coachworks Ltd. (1967) 3 I.T.R. 51 . Therefore, if
the ordinary principles of contract law were to apply to a contract of employment, delay might be very serious, not in its own
right but because any delay normally involves further performance of the contract by both parties. It is not the delay which
may be fatal but what happens during the period of the delay: see Bashir v. Brillo Manufacturing Co. [1979] I.R.L.R. 295 .

Although we were not referred to the case, we think the remarks of Lord Denning M.R. in the Western Excavating case are a
reflection of the earlier decision of the Court of Appeal in Marriott v. Oxford and District Co-operative Society Ltd. (No. 2)
[1970] 1 Q.B. 186 . In that case, the employer repudiated the contract by seeking to change the status of the employee and to
reduce his wages. The employee protested at this conduct but continued to work and receive payment at the reduced rate of
pay for a further month, during which he was looking for other employment. The Court of Appeal (of which Lord Denning
M.R. was a member) held that he had not thereby lost his right to claim that he was dismissed. In the Western Excavating case
Lord Denning M.R. explains, at p. 227, that the case would now be treated as one of constructive dismissal. This decision
to our mind establishes that, provided the employee makes clear his objection to what is being done, he is not to be taken to
have affirmed the contract by continuing to work and draw pay for a limited period of time, even if his purpose is merely
to enable him to find another job.

We turn then to consider the decision of the industrial tribunal in this case. It seems to us that the question whether or not the
conduct of the innocent party amounts to an affirmation of the contract is a mixed question of fact and law, and that if the
industrial tribunal have correctly *830  directed themselves in law we are not entitled to substitute our decision for theirs.
With some hesitation we come to the conclusion that the industrial tribunal in this case did misdirect themselves. They asked
themselves the question “whether the delay by the [employee] … indicated an acceptance of the position by the [employee].”
They then considered the periods of delay and the fact that right down to February 1980 the employee was objecting to,
and the employers were continuing to affirm, the repudiatory conduct. The industrial tribunal at no time adverts to the fact
(which before us was assumed by both parties to be the fact) that throughout the seven months period the employee was
continuing to work and be paid under the contract which he subsequently claimed had been repudiated. On balance we think
that the industrial tribunal misdirected themselves by concentrating on the delay as being the only evidence of affirmation
of the contract by the employee, whereas the most cogent evidence of such affirmation was his continued performance of
the contract which they did not advert to.

We have hesitated in reaching this conclusion because, immediately before posing the question we have quoted, the industrial
tribunal referred to passages in the judgment of Slynn J. in the Bashir case which draw attention to the fact that delay is
only evidence of affirmation and that other factors may be relevant. However, the only question they pose to themselves is
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unequivocally limited to the impact of delay, and we therefore reach the conclusion that inadvertently the industrial tribunal
overlooked the other factors. Therefore the decision of the industrial tribunal cannot stand.

We do not think it is necessary to remit the case for further findings since, in our view, an industrial tribunal rightly directed
in law could reach only one conclusion in this case. There are two periods to be considered; the first from July 31, 1979,
to February 6, 1980, the second from February 6, to March 3, 1980. As to the first of these periods, we find the question
whether or not the employee affirmed the contract difficult. On the one hand, throughout that period he was objecting to the
repudiatory conduct and the employers were continuing to repeat the wrongful allegations. On the other hand, there must be
some limit to the length of time during which an employee can continue to be employed and receive his salary at the same
time as keeping open his right to say that the employer has repudiated the contract under which he is being paid. On the view
which we take concerning the second point, it is unnecessary for us to seek to resolve this question.

As to the second period, the position is different. By January 28, 1980, some six months had already elapsed since the
original repudiatory conduct by the employers. They had made it very clear that they were not going to put matters right by
withdrawing the allegations. The employee had had ample time to take advice on his position and to be advised. He had had
six months to look for alternative employment. So far as the employers were concerned, although the employee had persisted
in his objections to the allegations, he had continued to work and draw his salary without expressly saying that he was doing
so “without prejudice” to his right to treat the contract as repudiated. It was in those circumstances that in the letter of January
31, 1980, the employee's solicitors say that, unless the allegations *831  are unreservedly withdrawn, he “will resign his
directorship and employment and apply to an industrial tribunal on the grounds that he has been constructively dismissed.”
When that ultimatum was rejected, what possible justification can there have been for a further delay of nearly one month?
He had told the employers of his decision to resign. When, therefore, despite their refusal to withdraw the allegations, he
continues to work and presumably draw his salary for a further month thereafter, viewed from the angle of the employers
it must have appeared that he had decided not to resign but to continue in the employment, thereby electing to affirm the
contract. The industrial tribunal say that he took a little time to look around and make alternative arrangements and did not
consider the delay unreasonable. We consider that, if the industrial tribunal had directed itself properly and taken into account
the factors we have mentioned above (and in particular that during the further month he was still working) they could not
properly have reached the conclusion that he did not thereby affirm the contract. To stay at work for a period of one month
to “look around” starting from the initial breach of contract might well not have been fatal: but to work for a further month,
six months already having elapsed, seems to us inconsistent with saying that he had not affirmed the contract.

  J. W.

Representation

 Solicitors: Clyde & Co.; Elliott & Co., Manchester .

Appeal allowed.

(c) Incorporated Council of Law Reporting for England & Wales
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Judgment

Summary

UNFAIR DISMISSAL — Constructive dismissal

Constructive dismissal – breach of contract — affirmation

The Employment Tribunal applied correct principles of law to the question of affirmation: WE Cox Toner (International)
Limited v Crook [1981] ICR 823 and Hadji v St Luke's Plymouth [2013] UKEAT/0095/12 applied . No special principles
apply in the case of an employee who alleges that the employer's repudiatory conduct amounts in effect to demotion. Bashir
v Brillo Manufacturing Co Limited [1979] IRLR 295 and El-Hoshi v Pizza Express Restaurants [UKEAT/0857/03] discussed
and explained. Observations on the significance of acceptance of sick pay in deciding whether a contract of employment
has been affirmed.

The Employment Tribunal was not perverse in rejecting the Claimant's case that she was too unwell to resign.

His Honour Judge David Richardson

1.  This is an appeal by Ms Nieves Colomar Mari (“the Claimant”) against a Judgment of the Employment Tribunal sitting
in the East London Hearing Centre following a 3-day hearing on 17–19 July 2013. The Claimant had brought proceedings
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against Reuters Limited (“the Respondent”) claiming sex discrimination, constructive unfair dismissal and notice pay. The
Employment Tribunal dismissed all her claims.

2.  The hearing before the Employment Tribunal took an unusual course. Although it was a final hearing of all the Claimant's
claims, the Employment Tribunal considered as a preliminary point the Respondent's argument that the Claimant's claim of
constructive dismissal could not succeed because she had affirmed the contract. For this purpose the Claimant's case had
to be taken at its highest: it was assumed therefore that the Respondent had committed a fundamental breach of contract
which entitled the Claimant to resign. The Employment Tribunal heard evidence only on the affirmation issue. It accepted
the Respondent's argument, finding that the Claimant had indeed affirmed the contract.

3.  It is this finding which the Claimant challenges on appeal. By reason of the finding the Employment Tribunal dismissed
the claims for constructive unfair dismissal and notice pay. Moreover it approached the Claimant's sex discrimination claim
on the basis that she was 19 months out of time, and it declined to extend time for the bringing of the claim. If the underlying
finding of affirmation was wrong in law all aspects of the Claimant's case would require re-consideration.

The Background Facts

4.  The Claimant was employed by the Respondent with effect from 1 October 2004 as a systems support analyst. She was
off work with symptoms of stress, anxiety and depression from May to October 2008 and again from 24 August 2010 until
her resignation on 8 April 2012.

5.  I must summarise the Claimant's case, while emphasising that the unusual course taken at the Employment Tribunal
hearing means that there have been no findings as to its truth.

6.  I will begin with the Claimant's ET1 form. She said that from July 2007 until May 2008 she was placed under an
unreasonable workload and subjected to an abrasive management style. She also suffered from unwanted conduct amounting
to harassment on the grounds of sex. This caused her to be off work with stress and depression from May to October 2008.
She then returned to work. She found that her previous work area had been re-allocated in her absence. She was given no
specific work area. She was continually asked to do work which was well below her level of expertise. She was treated
badly by her colleagues (who were all male). A grievance which she took out concerning her treatment was not dealt with
satisfactorily. Despite her complaints, her work remained below her expertise, new areas of work were allocated to other
people and she was overlooked for training opportunities and “on-call” work. The final straw was a refusal of access to the
system for a purpose which was well within her expertise.

7.  It was, she said, by reason of this conduct, described as a “fundamental breakdown of trust and confidence”, that she
relapsed and was signed off with stress and depression.

8.  The Claimant's witness statement set out her case in more detail, but was broadly to the same effect. She confirmed that
after her first return to work from sickness she found that her “roles of market-data and system-net backup had been allocated
to someone else”. She complained of the “scope of her work being restricted to that below her expertise”. She said that her
requests for work on new projects and vacant roles were ignored.

9.  On 13 October 2010 the Claimant wrote a letter to the Respondent in the following terms:
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“As you will know, I am currently off sick with symptoms of stress and depression and signed off until the 5th of
November. Nevertheless, I wish to inform you that I consider that I have been treated very unfairly by the management
and my colleagues. I consider that I have been prevented from taking on positions of responsibility and have not been
provided with the same opportunities as other members of my team.

I consider that this treatment may have been on the grounds of my sex, as I am the only woman in my team and have
been referred to as a ‘bitch’. I have also been compared to [colleagues’] nagging wives. I also consider that the treatment
I have received may have been on the grounds of my disability, in that I have been treated differently since my absence
for depression two years ago.

Despite bringing my concerns to management numerous times, I do not feel that the company has taken my complaints
seriously or have acted with the intention to abide by the term of mutual trust and confidence.

Please accept this letter as confirmation that I will no longer tolerate this situation and I am now considering my position.
However, I am still not well enough to directly deal with this situation or conduct a grievance. When I am well enough,
I will be in contact again.”

10.  In her evidence the Claimant said that she had a settled intention of leaving at this point, and it never changed.

11.  During her lengthy period of absence the Claimant accepted contractual sick pay until its expiry after 39 weeks in
May 2011. She asked, in October 2010 and again after the expiry of her sick pay, for a referral to occupational health for
consideration of a claim on the Respondent's personal health insurance. There were also discussions at a welfare meeting in
April 2011 about medical referral and TUPE. The Claimant also asked on three separate occasions for her email access to be
restored to her: it was restored on each occasion, and on the third occasion she used it to go to the office and gain access to
the email system late on a Sunday evening with, as the Employment Tribunal put it, “hostile intent” (by which I believe the
Employment Tribunal meant that she was gathering evidence for use against the Respondent). A letter dated 17 December
2011 shows that she used her status as a permanent employee of the Respondent to justify access to the Respondent's intranet.

12.  The Claimant resigned on 8 April 2012 — more than 19 months after she had become absent on grounds of sickness
and nearly 18 months after she wrote the letter dated 13 October 2010 which I have quoted. She commenced proceedings
on 6 July 2012.

The Employment Tribunal Hearing and Reasons

The Claimant's health.

13.  On the question of affirmation it was part of Claimant's case that she was in such a bad way between October 2010 and
April 2012 that she was unable to contemplate resignation.

14.  For this and other reasons a psychiatric report was commissioned jointly by the parties from Dr Jonathan Ornstein. He
examined the Claimant on 16 May 2013 and wrote a report dated 22 May 2013. He concluded that during the period from
May to October 2008 the Claimant had been suffering from a moderate depressive episode and from August 2010 ongoing
through to September 2012 she had been suffering from a severe depressive episode. He found that at the time of interview
the Claimant was still suffering from mild to moderate depression.

15.  As to the effect of what he found to be the severe depressive episode on the Claimant's ability to raise a complaint, he
said the following:
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“[It] seems probable that these symptoms of depression, particularly low energy, low self confidence and low mood
would have made it extremely difficult for her to raise the complaint whilst these symptoms were still highly active. It
does therefore make sense that following a period of therapy where her mood improved, she was … then able to raise
a complaint against the Company even though this was not within the prescribed time limit.”

16.  The report of Dr Ornstein was the principal report before the Employment Tribunal, but it was not the only medical
evidence. There was also a letter from Claimant's treating doctor dated 25 February 2013. This set out her visits to the surgery
and the treatment she was given. The diagnosis given was “single major depression — mild”, and the treatment prescribed
was at a relatively low level.

17.  The Employment Tribunal dealt with this part of the case in paragraphs 13 to 20 of its Reasons. I will quote these
paragraphs in full:

“13.  The claimant was off sick with stress and depression from 24th August 2010 until she resigned on 08th April 2012,
22 months. We have seen her GP's note of her medical history … dated 25th February 2013, and a jointly instructed
medical report from Dr Ornstein dated 20th May 2013 [sic] … She had previously been absent with stress and depression
for 6 months in 2008 — April to October. From April 2008 until she resigned the claimant was prescribed and took
Fluoxetine at 20mgs. This is described in the medical reports as the lowest dose that has clinical effect.

14.  The claimant did not visit her doctor for months at a time — she had med 3 certificates for periods of as long as
4 months, and repeat prescriptions. It is possible that this was because she felt too ill to go to the doctor, as she says,
or that she did not need to go. She had (invaluable) support throughout from her stalwart friend Angela Saffery, and
we can see no evidence on which we can conclude, on the balance of probabilities, that she was under diagnosed, or
that there was a failing in her medical care.

15.  She was offered and underwent counselling and cognitive behavioural therapy (“cbt”): referral 10th May 2011 to
counsellor, and 06th September 2011 to psychotherapy (the cbt). She found the cbt helpful. It enabled her to see that
she must leave the “bubble” in which she found herself and resign.

16.  The claimant asserts that she was in a terrible way throughout this period and simply unable to contemplate resigning
or, once she had done so, to contemplate putting in the claim (which was done only a day inside the period for so doing
subsequent to her resignation).

17.  Dr Ornstein, in his report, says at paragraphs 72 onwards that it would have been “difficult” for her to raise
complaints (para 73) and “extremely hard for her to have gathered the confidence and energy necessary to commence
with a proceeding of this type” (para 74). He does not appear to have appreciated the support the claimant had from Ms
Saffery, or considered that the claimant had been able to take legal advice. He does not comment on the oddity (to us)
of his diagnosis of severe depression but minimal medication from her GP. His report is based on a one hour discussion
with the claimant and on the GP's 2 page summary of medical history.

18.  The claimant is Spanish and her parents' home is in Ibiza. Every year she would return home at Christmas, Easter
and in the summer, for one week. She continued this pattern throughout her sickness absence. She did not tell her parents
that she was away from work through stress and depression, and they were unaware of her illness throughout the period.
She organised her plane tickets by buying them on the internet. Getting herself to and from Ibiza was possible for her,
and she did not tell us of any problem with the travel or the organisation of it. Dr Ornstein does not comment on this,
and perhaps did not know. His report is lengthy and may be presumed to include all that he was told that was relevant.

19.  We are very wary of expressing a medical opinion, but the decision is ours, and on the basis of far more extensive
oral and documentary evidence, and evidence from the respondent which was unavailable to Dr Ornstein.

20.  Throughout this period the claimant was engaged in various coherent email traffic with the respondent, and while
she had help on some occasions from Ms Saffery, on others she did not. She was able to take legal advice. We do not
accept that she was incapable, for medical reasons, of resigning or putting in a claim.”
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Affirmation generally.

18.  Although the Claimant relied on the severity of her medical condition as a reason why it took so long to resign, it was
also part of her case that she did nothing which should lead the Employment Tribunal to make a finding of affirmation. The
Employment Tribunal dealt with the case law on this question in paragraphs 8 to 12 of its Reasons in the following way.

“8.  The recent case of Hadji -v- St Luke's Plymouth UKEAT 0095/12/BA sets out a summary of the position at paragraph
17. We adopt that position. We have noted the tension implicit in the cases quoted in it. Western Excavating -v- Sharp
says that delay of itself may be affirmation. WE Cox Toner (International) Ltd -v- Crook [1981] IRLR 443 says not, but
affirmation may be implied by delay. Fereday -v- South Staffordshire NHS Primary Care Trust UKEAT/0513/10/ZT
repeats this at para 44, and says also that it may be implied by the innocent calling on the guilty for further performance
of the contract. At para 43 a quote from Cox Toner is approved — acts consistent only with continued performance of
the contract will normally show affirmation of the contract.

9.  Counsel for the claimant referred us to El-Hoshi -v- Pizza Express Restaurants Ltd UKEAT/0857/03/MAA , and in
particular the section at para 43 onwards dealing with affirmation. Mr El-Hoshi was off sick. The decision states that
“mere delay is neutral” and there, as here, the delay was caused (or at least that is the claimant's assertion) by sickness.
We respectfully disagree with that statement — if affirmation can be implied from delay then it is not always neutral.
There was the acceptance of sick pay, and that was asserted to be neutral also, so that in El-Hoshi two neutral factors
were added together and could not amount to affirmation (para 51 of that decision). In Fereday, the act of claiming sick
pay was enough to amount to affirmation: and the delay was nearly 6 weeks — here it is 19 months. That is of a different
order altogether. Yet at 43 of Fereday there is quoted without dissent the Cox Toner case where it is said at 13 that the
injured party must elect at some stage but is not bound to do so within a reasonable or any other time.

10.  This confusion in the cases is, in our view, because the decision in each case is fact sensitive — the one point on
which all the cases are agreed — and the courts are trying to get to a just result.

11.  Therefore it was agreed that the test for the tribunal was to look at all the facts in the round, and then make an
assessment as to whether in those circumstances there had been an affirmation of the contract, or not.

12.  We note the claimant's assertion that affirmation of a contractual term might not affirm the contract, based on the El-
Hoshi case, where affirmation of a contract, not the contract, might be possible: this in circumstances where the employer
had unilaterally varied the employee's terms. That does not apply here. There were allegations of discrimination, but
those amount to the fundamental breach alleged: the underlying contract did not vary.”

19.  After making its findings on the question of Claimant's health, the Employment Tribunal returned more generally to
the question of affirmation in paragraphs 21 to 34 of its Reasons. It is not necessary to set these paragraphs out in full. The
Employment Tribunal's reasoning may be summarised as follows. (1) Although the Claimant said in her email dated 13
October 2013 that she was reserving her position, this could not affect the position if she affirmed the contract thereafter. (2)
She did affirm the contract thereafter by (i) the repeated requests for, and the use of email access to work email; (ii) acceptance
of 39 weeks sick pay; (iii) requests to be considered for permanent health insurance; (iv) discussions at a disciplinary
meeting (relating to failure to provide sickness certificates) and at a welfare meeting which discussed matters concerned with
continuing employment.

20.  It is, however, necessary to quote one paragraph which is said on the Claimant's behalf to have no evidential basis.
Paragraph 21 reads as follows.

“The claimant's evidence to us was that she wanted to stay employed until she was better, when she would be able to
get another job and leave the respondent, and that she was reserving her position as to the fundamental breaches she
asserted until then. That is not the same thing as being prevented from taking action: it is the reason for not doing so,
which is not the same thing at all.”

21.  When the Employment Tribunal handed down its Judgment and Reasons, which it did at a hearing, there was an immediate
request by the Claimant for a review. It was argued that the Claimant was effectively saying she was demoted; she was
affirming only the contract she had as a “top level adviser”, not the lower level contract to which she had been demoted; and
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therefore on the authority of El Hoshi she had not affirmed her contract of employment. The Employment Tribunal rejected
this argument. It held that El Hoshi was a different case on its facts; and it adhered to the view of the law it had already
expressed.

Submissions

22.  On behalf of the Claimant, Ms Samantha Cooper put her case in two ways.

23.  At the forefront of her case she placed a submission that the Employment Tribunal failed to distinguish between “evidence
of the Claimant's affirmation of the employment relationship and evidence of affirmation of a particular employment
contract”. She submitted that where the employee's case is that he was demoted or offered work of a lesser standard, believed
by the employee to be a demotion or contractual variation, particular considerations apply. It is not sufficient that the employee
should affirm the employment relationship. It is necessary that he should affirm the varied contract of employment. For
these propositions she relied on Bashir v Brillo Manufacturing Co Limited [1979] IRLR 295 and El-Hoshi v Pizza Express
Restaurants [UKEAT/0857/03] , cases to which I shall return later in this Judgment.

24.  Ms Cooper submitted that it was a “central plank” of the Claimant's case, taken at its highest, that she had effectively
been demoted. The Employment Tribunal therefore had to proceed on the basis that she had indeed effectively been demoted.
The Employment Tribunal therefore had to look for evidence that she had accepted the contract as varied — the demotion.
There was no such evidence, and the Employment Tribunal did not look for it. There was no proper basis for distinguishing
Bashir and El-Hoshi .

25.  Ms Cooper relied on one other ground. She argued that the Employment Tribunal was perverse to conclude that the
Claimant was not incapable, for medical reasons, of resigning or putting in a claim. She relied on the following points. (1)
She said that the Employment Tribunal's conclusion, in paragraph 21, that the Claimant “wanted to stay employed until
she was better” was contrary to her oral evidence, that she was too unwell to make any decision. She accepted that there
was reference in the agreed note of the hearing to the Claimant “not knowing if she would be well enough to get another
job” and “hoping to get her strength back”, but these were merely references to those things which she felt unable to do.
(2) The Employment Tribunal impermissibly disregarded the medical evidence within the report of the jointly instructed
psychiatric expert, Dr Ornstein. It drew conclusions from the medication prescribed by a non-expert GP without considering
what Dr Ornstein said about that medication. Dr Ornstein had said at the conclusion of his report that further sessions of
cognitive behavioural therapy might be helpful “as well as a full medication review”. He had referred to the availability of a
stronger dose of Fluoxetine and other anti-depressant medication. (3) The Employment Tribunal had not taken into account
the repeated assertions by the Claimant in correspondence that she had remained unwell.

26.  Ms Lucy Bone on behalf of the Respondent submitted that the Employment Tribunal applied correct principles of
law in relation to affirmation. In particular, it was entitled to look for guidance to WE Cox Toner (International) Limited v
Crook [1981] ICR 823 and Hadji v St Luke's Plymouth [2013] UKEAT/0095/12 . The Employment Tribunal was entitled to
distinguish Bashir and El-Hoshi . They were cases concerned with attempted unilateral variation of contract — a case not
put forward in the Claimant's claim form, witness statement or skeleton argument for the hearing below. They concerned
relatively short periods of sickness absence. Acceptance of sick pay was not necessarily a neutral factor: see Fereday v South
Staffordshire NHS Primary Care Trust [2011] UKEAT/0513/10 . Further Ms Bone submitted that way in which the case was
argued on appeal was not put below. She took me to familiar cases on the question whether an appellate tribunal should permit
a point to be taken on appeal which was not taken below: Kumchyk v Derby City Council [1978] ICR 1116 , Jones v Governing
Body of Burdett Coutts School [1998] IRLR 521 and Glennie v Independent Magazines (UK) Limited [1999] IRLR 719 .

27.  On the question of perversity Ms Bone reminded me of the strict test which is applicable to an appellate tribunal vested
only with jurisdiction to hear points of law. She submitted that there was evidence on which the Employment Tribunal was
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entitled to conclude that the Claimant was not too unwell to contemplate resignation. The Employment Tribunal was not
bound to accept the report of Dr Ornstein: it heard evidence over 2 days and was entitled to reach its conclusions on the
entirety of the evidence. The reference to the lowest dose of medicine is a reference to what the GP prescribed, showing that
the GP's treatment was consistent with the depression being treated as relatively mild. The Employment Tribunal's conclusion
in paragraph 21 was consistent with the Claimant's evidence and followed its conclusion, already expressed in paragraphs
13 to 20, that the Claimant was not too unwell to resign.

Discussion and Conclusions

28.  I will begin with the Employment Tribunal's rejection of the Claimant's case that she was incapable, for medical reasons,
of resigning (or putting in a claim).

29.  The difficulty of succeeding on a perversity appeal before the Employment Appeal Tribunal is well known. A perversity
appeal is essentially a complaint about the Employment Tribunal's findings of fact. Because Parliament has expressly provided
that there is to be an appeal to the Appeal Tribunal only on a question of law, there is only the most limited scope for such
an appeal. Thus in the leading case, Yeboah v Crofton [2002] IRLR 634 at paragraph 93 Mummery LJ said:

“Such an appeal ought only to succeed where an overwhelming case is made out that the employment tribunal reached a
decision which no reasonable tribunal, on a proper appreciation of the evidence and the law, would have reached. Even
in cases where the Appeal Tribunal has ‘grave doubts' about the decision of the Employment Tribunal, it must proceed
with ‘great care’: British Telecommunications plc v Sheridan [1990] IRLR 27 at paragraph 34.”

30.  In my judgment the Employment Tribunal's conclusion was not perverse. There was ample material on which the
Employment Tribunal could reject the Claimant's case that she was incapable of resigning. It was entitled to look at the
evidence as a whole (which included her GP records, her correspondence with the Respondent, her ability to seek access to
the intranet and visit their premises, her travel arrangements abroad, and so forth) and reach the conclusion it did.

31.  I do not think the Employment Tribunal was bound to reach the opposite conclusion by reason of the report of Dr
Ornstein. The opinion in this report was based on a one hour consultation with the Claimant and limited medical evidence.
The Employment Tribunal had a much fuller picture of the Claimant's correspondence and activities, and had the advantage
of hearing the Claimant give evidence over a significant period.

32.  Nor do I think the Employment Tribunal was perverse by reason of its approach to the Claimant's medication. The point
which the Employment Tribunal drew from the fact that the prescribed dosage of medication was low was that the GP's
contemporaneous treatment contrasted with the retrospective view of Dr Ornstein as to the severity of the depression. This
was a proper observation for the Employment Tribunal to make. I would add that the Claimant's relatively rare visits to the
GP, coupled with her ability to travel and engage in correspondence, all support the Employment Tribunal's conclusion that
the Claimant was not so ill that she was unable to resign.

33.  It is, I think, important to appreciate that paragraph 21 of the Employment Tribunal's Reasons is not part of its reasoning
for rejecting the Claimant's case that she was too ill to resign. The Employment Tribunal had discussed that aspect of the
case and reached its conclusion in paragraph 20 of its Reasons. Paragraph 21 should not be read as though the Employment
Tribunal had forgotten that the Claimant's evidence was that she was too ill to resign: it is plain from what precedes that
paragraph that the Employment Tribunal was perfectly well aware this was her case, and had rejected it. But it certainly was
also her evidence that she wanted to stay employed until she felt better and might seek another job: that is apparent from the
agreed notes of evidence placed before me. The Employment Tribunal's point in paragraph 21, as I read it, is simply that if
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(as it had found) the Claimant was not so ill that she was incapable of resigning, a desire to remain employed until she was
better and could seek another job did not prevent her from resigning.

34.  For these reasons I conclude that the Employment Tribunal did not err in law in rejecting the Claimant's case that she
was incapable of resigning for medical reasons.

35.  I turn then to the question whether the Employment Tribunal erred in law in its approach to the question of affirmation.

36.  To my mind there is no doubt that WE Cox Toner (International) Limited v Crook has been for 30 years, and remains,
the leading case on the doctrine of affirmation as it applies where an employer is in fundamental breach of an employee's
contract. I will set out the important passage from the Judgment of Browne-Wilkinson P:

“13.  It is accepted by both sides (as we think rightly) that the general principles of the law of contract apply to this case,
subject to such modifications as are appropriate to take account of the factors which distinguish contracts of employment
from other contracts. Although we were not referred to cases outside the field of employment law, our own researches
have led us to the view that the general principles applicable to a repudiation of contract are as follows. If one party (‘the
guilty party’) commits a repudiatory breach of the contract, the other party (‘the innocent party’) can choose one of two
courses: he can affirm the contract and insist on its further performance or he can accept the repudiation, in which case
the contract is at an end. The innocent party must at some stage elect between these two possible courses: if he once
affirms the contract, his right to accept the repudiation is at an end. But he is not bound to elect within a reasonable or
any other time. Mere delay by itself (unaccompanied by any express or implied affirmation of the contract) does not
constitute affirmation of the contract; but if it is prolonged it may be evidence of an implied affirmation: Allen v Robles
[1969] 1 WLR 1193 . Affirmation of the contract can be implied. Thus, if the innocent party calls on the guilty party for
further performance of the contract, he will normally be taken to have affirmed the contract since his conduct is only
consistent with the continued existence of the contractual obligation. Moreover, if the innocent party himself does acts
which are only consistent with the continued existence of the contract, such acts will normally show affirmation of the
contract. However, if the innocent party further performs the contract to a limited extent but at the same time makes it
clear that he is reserving his rights to accept the repudiation or is only continuing so as to allow the guilty party to remedy
the breach, such further performance does not prejudice his right subsequently to accept the repudiation: Farnworth
Finance Facilities Ltd v Attryde [1970] 1 WLR 1053 .

14.  It is against this background that one has to read the short summary of the law given by Lord Denning MR in the
Western Excavating case [[1978] ICR 221]. The passage [at p. 226] ‘moreover, he must make up his mind soon after the
conduct of which he complains: for, if he continues for any length of time without leaving, he will lose his right to treat
himself as discharged’ is not, and was not intended to be, a comprehensive statement of the whole law. As it seems to us,
Lord Denning was referring to an obvious difference between a contract of employment and most other contracts. An
employee faced with a repudiation by his employer is in a very difficult position. If he goes to work the next day, he will
himself be doing an act which, in one sense, is only consistent with the continued existence of the contract, he might be
said to be affirming the contract. Certainly, when he accepts his next pay packet (ie, further performance of the contract
by the guilty party) the risk of being held to affirm the contract is very great: see Saunders v Paladin Coachworks Ltd
(1968) 3 ITR 51 . Therefore, if the ordinary principles of contract law were to apply to a contract of employment, delay
might be very serious, not in its own right but because any delay normally involves further performance of the contract
by both parties. It is not the delay which may be fatal but what happens during the period of the delay: see Bashir v
Brillo Manufacturing Company [1979] IRLR 295 .

15.  Although we were not referred to the case, we think the remarks of Lord Denning's remarks in the Western
Excavating case are a reflection of the earlier decision of the Court of Appeal in Marriott v Oxford and District Co-
operative Society [1970] 1 QB 196 . In that case, the employer repudiated the contract by seeking to change the status
of the employee and to reduce his wages. The employee protested at this conduct but continued to work and receive
payment at the reduced rate of pay for a further month, during which he was looking for other employment. The Court of
Appeal (of which Lord Denning was a member) held that he had not thereby lost his right to claim that he was dismissed
(in the Western Excavating case at p.30 Lord Denning explains that the case would now be treated as one of constructive
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dismissal). This decision to our mind establishes that, provided the employee makes clear his objection to what is being
done, he is not to be taken to have affirmed the contract by continuing to work and draw pay for a limited period of
time, even if his purpose is merely to enable him to find another job.”

37.  Browne-Wilkinson P went on to say that the question whether or not the conduct of the innocent party amounts to an
affirmation of the contract is a mixed question of fact and law, so that if the Tribunal has correctly directed itself in law the
Employment Appeal Tribunal is not entitled to substitute its decision for that of the Tribunal.

38.  In Hadji v St Luke's Plymouth His Honour Judge Jeffrey Burke QC summarised the position as follows (paragraph 17):

“The essential principles are that:

(i)  The employee must make up his [her] mind whether or not to resign soon after the conduct of which he complains. If
he does not do so he may be regarded as having elected to affirm the contract or as having lost his right to treat himself
as dismissed. Western Excavating v Sharp [1978] ICR 221 as modified by W E Cox Toner (International) Ltd v Crook
[1981] IRLR 443 and Cantor Fitzgerald International v Bird [2002] EWHC 2736 (QB) 29 July 2002 .

(ii)  Mere delay of itself, unaccompanied by express or implied affirmation of the contract, is not enough to constitute
affirmation; but it is open to the Employment Tribunal to infer implied affirmation from prolonged delay — see Cox
Toner para. 13 p446.

(iii)  If the employee calls on the employer to perform its obligations under the contract or otherwise indicates an intention
to continue the contract, the Employment Tribunal may conclude that there has been affirmation: Fereday v S Staffs
NHS Primary Care Trust (UKEAT/0513/ZT judgment 12/07/2011) paras. 45/46.

(iv)  There is no fixed time limit in which the employee must make up his mind; the issue of affirmation is one which,
subject to these principles, the Employment Tribunal must decide on the facts; affirmation cases are fact sensitive:
Fereday, para. 44.”

39.  This passage summarises and builds upon Cox Toner and other cases, and it is an appropriate self-direction for an
Employment Tribunal to give itself. As both Cox Toner and Hadji make clear, the doctrine of affirmation is applied more
liberally in the case of an employee who is the victim of a fundamental breach than it would be in the case of most
other (commercial) contracts, where any calling upon the opposite party to fulfil its obligations will be likely to constitute
affirmation. The application of the doctrine in employment cases is highly fact-sensitive.

40.  The Employment Tribunal approached the law in accordance with these principles, in particular expressly applying the
statement of His Honour Jeffrey Burke QC in Hadji . I see no error of law in the Employment Tribunal adopting this approach.

41.  To my mind Ms Cooper's argument depends on the proposition that the Employment Tribunal was bound to approach the
matter differently because the Claimant's case, in part at least, was that she was continually given work beneath her expertise
and therefore in effect demoted (though the word “demoted” does not appear in the ET1 or the letter dated 13 October 2010,
and there is no suggestion of any change of job title or remuneration arrangements).

42.  In principle I do not see why a different approach is required in such a case, whether it is put as breach of an express
term or (as it appears to have been put here) as contributing to a breach of the implied term of trust and confidence. Indeed it
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seems to me that the law would be unworkable if different tests for affirmation applied to different aspects of an employer's
conduct. In this case, for example, the failure to give the Claimant work within her expertise was only one of the aspects
of the employer's conduct about which she complained. It is difficult to see any justification for applying different tests to
different aspects of complaint.

43.  I must nevertheless ask whether the cases upon which Ms Cooper relied — Bashir and El-Hoshi — compel such a
conclusion.

44.  In Bashir the Claimant, a supervisor, was involved in a disturbance with another employee. He was suspended and
offered a non-supervisory job in another department at a lower rate of pay. He remained off work sick, drawing sick pay,
and instructed solicitors who made it clear that he did not accept the alternative job. The sick pay was the same whether he
was in a supervisory role or a non-supervisory role. He told the employers that if they did not re-instate him as a supervisor
he would resign. He did so after 3 months. The Tribunal held that he had left it too late. The Employment Appeal Tribunal
allowed the appeal, holding that the Employment Tribunal had concentrated impermissibly on the period of delay without
taking into account the circumstances as a whole, including the fact that the employee was absent from work through ill
health and receiving sick pay to which he was entitled whether he was a supervisor or not. Slynn P said (paragraph 17):

“Accordingly here it seems to us that the Industrial Tribunal, although quite rightly seeking to apply the decision of
the Court of Appeal in Western Excavating v Sharp [[1978] IRLR 27] , have attached too much to the mere passage
of time. What they really had to consider was whether, he not having worked, there were other factors which could be
taken as showing an election to affirm the contract as varied. On the very special facts of this case, where the employee
was absent sick for some two-and-a-half months after the act of the employer which is relied upon as a repudiation, and
where the employer was also pressing the man to take the new job, realising that he was refusing it, but going on to
pay him sick pay, it seems to us that Mr Bashir was still entitled, at the end of the period, to say when he was ready, or
apparently ready, to go back to work that he accepted the repudiation.”

45.  This approach is entirely consistent with the later decision in Cox Toner — indeed Bashir was cited with approval in
Cox Toner . But Ms Cooper laid emphasis on a sentence in the preceding paragraph (paragraph 16), where Slynn P said
that “it does not seem to us that it can be said that by the receipt of sick pay he [the employee] has done an act to affirm
the contract as varied”.

46.  This sentence was not, to my mind, intended to lay down any general principle relating to affirmation. It cannot be
read literally, for there was no variation of the contract. Rather it needs to be read against the particular facts. In that case
the employer had withdrawn Mr Bashir from his position as supervisor; its only offer to him was to employ him in a non-
supervisory job elsewhere. Variation of a contract of employment in this way must however be consensual. Consent must be
express or by implication. Mr Bashir did not expressly consent. Could his consent be implied from acceptance of sick pay?
It could not, since the sick pay was the same whether he was in the supervisory role or the non-supervisory role. Of course if
Mr Bashir had by implication accepted the lesser job, he would without doubt have affirmed the contract, because he would
have accepted the variation offered. That is to my mind the significance of the last sentence in paragraph 16 of Bashir . It is
in the following paragraph 17, which I have already quoted, that Slynn P, having disposed of the possibility that Mr Bashir
had implicitly accepted the variation which had been offered, went on to consider more generally the question of affirmation.

47.  I therefore do not consider that Bashir is authority for any special or different test applicable to all cases which involve
an allegation that an employee has effectively been demoted. I do not consider that it provides any assistance to the Claimant
in this case. Here it was no part of the case of the Respondent that it had varied the Claimant's contract and she had accepted
the variation. It was the Claimant's case, not accepted by the Respondent, that the Respondent was in fundamental breach of
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contract in various ways, including a failure to give her work to the level of her expertise. The Employment Tribunal was
correct to distinguish Bashir and to apply ordinary principles applicable to affirmation.

48.  In El-Hoshi the employee was an assistant branch manager. Following an act of “whistleblowing” on his part he was
punished by being rostered to work in the kitchen on duties which the Employment Tribunal found to be in effect a demotion.
He went off work sick. His own correspondence, and then correspondence from his solicitors, made it plain that he did not
accept what had happened to him. He received sick pay for some weeks, presumably at the rate to which he was entitled
as an assistant branch manager. He commenced his proceedings within 3 months of the events about which he complained.
The Employment Tribunal found that he had affirmed the contract by acceptance of the sick pay. The Employment Appeal
Tribunal allowed the appeal. In the course of doing so it made the point that receiving sick pay did not mean that the Claimant
had accepted the “new regime”: see paragraph 47 of its Reasons. This was correct, just as it was correct in Bashir .

49.  In El-Hoshi the Employment Appeal Tribunal went on to say that the acceptance of sick pay in that case was a “neutral
factor”: see paragraph 51. Given the fact that the Claimant accepted sick pay for a relatively short period, corresponded
with the employer to complain about his position, instructed solicitors and began proceedings within 3 months, it is easy
to see why the Employment Appeal Tribunal characterised the acceptance of sick pay in that way. But there is no absolute
rule that acceptance of sick pay is always neutral: see Fereday at paragraphs 43 and 44. The significance to be afforded to
the acceptance of sick pay will depend on the circumstances, which may vary infinitely. At one extreme an employee may
be so seriously ill that it would be unjust and unrealistic to hold that acceptance of sick pay amounted to or contributed to
affirmation of the contract. At the other extreme an employee may continue to claim and accept sick pay when better or
virtually better and when seeking to exercise other contractual rights. What can safely be said is that an innocent employee
faced with a repudiatory breach is not to be taken to have affirmed the contract merely by continuing to draw sick pay for
a limited period while protesting about the position: this follows from Cox Toner , which I have already quoted, for a sick
employee can hardly be in any worse position than an employee who continues to work for a limited period.

50.  For these reasons I conclude that the Employment Tribunal applied correct principles of law to the question of affirmation.
As Cox Toner also established, affirmation is a mixed question of fact and law. Since the Employment Tribunal applied the
law correctly, and its assessment of the facts is not subject to appeal, this appeal must be dismissed.

51.  I have not found it necessary to reach a conclusion on the question whether the argument raised by Ms Cooper was raised
for the first time on appeal, as Ms Bone submitted. I am inclined to the view that the argument was raised below, given the
citation of El-Hoshi . The argument would, however, only come into sharp focus when the Claimant's principal case — that
she was too unwell to contemplate resignation — had been rejected.

52.  I would add one post-script. In this case the Employment Tribunal took the question of affirmation as a preliminary
issue, assuming the truth of the Claimant's case on fundamental breach of contract. There has been no complaint about the
Employment Tribunal taking that course in this case, where (1) the period of delay between breach and resignation was very
substantial, (2) there was a linked time point in respect of the sex discrimination claim and (3) the Claimant was a witness
requiring special consideration, such that her evidence even on the question of affirmation took some time. It should, however,
be regarded as an exceptional course. In nearly all cases which are listed for a Full Hearing it is better to determine the issues.
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SEX DISCRIMINATION AND MATERNITY RIGHTS AND PARENTAL LEAVE

The Appellant claimed that she had been discriminated against by the Respondent hair salon on the grounds of sex/maternity.
She claimed that the Respondent had engaged in a course of discriminatory conduct consisting of various matters from May
2015 until she resigned and claimed constructive dismissal in January 2017. These included two particular matters in 2015
(her treatment in relation to a "trade test" in May 2015, and "cold-shouldering" treatment by the salon's principal in the period
from May to October 2015). The Employment Tribunal found that the Appellant had established a prima facie case of sex/
maternity discrimination in relation to these two matters, but the Tribunal did not go on to decide whether they were acts
of sex discrimination. This was because the Tribunal decided that there was no need to do so as any claim relating to these
matters would be out of time: the Tribunal found that there had been no course of discriminatory conduct which had extended
into the primary limitation period, and that it was not just and equitable to extend time for a discrimination claim.

The Tribunal also found that the Appellant had been constructively dismissed, for the purposes of a claim of unfair dismissal,
by reason of a course of conduct which included the two matters and which culminated in a "last straw" incident in January
2017.

The EAT found that the ET had erred in law in failing to consider whether the constructive dismissal was itself discriminatory.
In order to do so, the ET should have decided (1) whether the two matters in 2015 were acts of sex/maternity discrimination
and, (2) if so, whether they sufficiently influenced the constructive dismissal to mean that the constructive dismissal itself
amounted to sex discrimination. The fact that the last straw was not itself discriminatory did not automatically mean
that the constructive dismissal was not discriminatory. If the constructive dismissal was discriminatory, then the claim
for discrimination would be in time, even though the events that rendered the constructive dismissal discriminatory were
themselves outside the primary limitation period.
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The case was remitted to the same Employment Tribunal to determine whether the constructive dismissal was unlawful sex
discrimination.

Judgment

The Honourable Mr Justice Cavanagh

Introduction

1.  This is an appeal by the Appellant, Ms Lauren de Lacey, against the decision of the Employment Tribunal (EJ Goraj and
members, "the ET"), sitting at Exeter, entered in the register and sent to the parties on 8 June 2018, that she had not been
unlawfully discriminated against by the Respondent on the grounds of pregnancy and maternity contrary to sections 18 and
39 of the Equality Act 2010 .

2.  The Appellant was employed as a trainee hair stylist at the Respondent's hair salon in Newton Abbott, Devon. She
commenced her employment in September 2012. She discovered that she was pregnant in May 2015 and informed her
employer the same month. She went off on maternity leave from 18 October 2015 and returned to work at the end of August/
beginning of September 2016. She resigned on 19 January 2017.

3.  The Appellant brought claims of pregnancy, maternity and sex discrimination and also made claims of unfair dismissal
arising from constructive dismissal. In both sets of claims, the Appellant relied upon the same series of events from May to
October 2015 and then from her return after maternity leave until her resignation, which she claimed amounted to a course
of discriminatory conduct and also to matters which, taken cumulatively, amounted to a repudiatory breach of the implied
term of trust and confidence in her contract of employment. These culminated in a "last straw" on 17 January 2017, when the
Appellant had been instructed, in front of other trainees, to clean up dog faeces, and had been laughed at. The ET accepted
that some of the Appellant's claims were well-founded but rejected others.

4.  The ET dismissed the Appellant's claims of discrimination, holding that only in respect of two of her complaints had the
Appellant established a prima facie case of discrimination. These matters were the Appellant's failure of a practical exercise,
known as a "trade test", which tested her hairdressing skills, in May 2015, and the cold way that the principal of the salon, Mr
Hill, had behaved towards the Appellant after he became aware of her pregnancy in May 2015. These matters were referred
to in the ET's judgment, respectively, as Issue 7 i and Issue 11 v, after their numbering in the Order which had set out the
list of issues in the case. The ET held that these allegations were out of time because the Appellant had not established that
there was a course of discriminatory conducting extending until January 2017, which would have brought these complaints
in time, and further held that it was not just and equitable to extend time.

5.  The Appellant's claim for constructive dismissal was put on two alternative bases. The ET rejected the first basis, which
was that the Appellant had been subjected to a discriminatory course of conduct, arising from her pregnancy/maternity, from
May 2015 onwards, and culminating in the incident on 17 January 2017. However, the ET accepted that, in certain respects,
the Appellant had been treated in ways since May 2015 which, when taken together, amounted to a breach by the Respondent
of the implied term of trust and confidence, which the Appellant was entitled to treat as a repudiatory breach of her contract
employment. This treatment culminated in the incident on 17 January 2017.
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6.  Accordingly, the Appellant's claim of constructive dismissal succeeded on the second basis.

7.  The Appellant relies on three grounds of appeal in the Amended Notice of Appeal.

8.  Ground 1 is that the ET failed to deal properly with the Appellant's claim that her constructive dismissal amounted to
unlawful pregnancy, maternity and sex discrimination. The Appellant submits that the two matters referred to in issues 7 i
and 11 v were a material part of the repudiatory breach. In those circumstances, the Appellant submits that, having found
these matters to be prima facie discriminatory, the ET should have gone on to determine whether the Respondent had satisfied
the reverse burden of proof in the Equality Act 2010 (" EA 2010 "), section 136. If the Respondent had not been able to do
so, then, the Appellant submits, this means that the constructive dismissal was itself discriminatory. If so, the discrimination
claim will have been in time, because time runs in such cases from the termination of employment, not from the date of any
of the events that made up the repudiatory breach.

9.  The Appellant submits that the ET had fallen into error by proceeding on the basis that, in order for the discriminatory
constructive dismissal claim to succeed, the Appellant was required to establish "conduct extending over a period" for the
purposes of the time limit in the EA 2010, section 123(3)(a) , or alternatively that it was necessary for the ET to extend time
on just and equitable grounds in respect of the two allegations where the ET found that the Appellant had proved a prima
facie case of direct discrimination. In other words, the Appellant submits that the ET erred in law in directing itself that the
claim of unlawful constructive dismissal on pregnancy grounds, under the EA 2010 , could not succeed unless the particular
matters in question were in time for the purposes of free-standing discrimination claims either because they were part of a
course of conduct extending over a period, or because it was just and equitable to extend time.

10.  Grounds 2 and 3 are concerned with whether the free-standing complaints relating to issues 7 i and 11 v were in time.
The Appellant submits that the ET erred in law in placing the burden on the Appellant to explain why these claims were in
time, and to give a good reason for the delay, and that the ET failed to take into account the merits of the Appellant's claims
as a material factor relevant to the exercise of its discretion.

11.  The Appellant submits that the ET's decision that time should not be extended in respect of issues 7 i and 11 v was therefore
tainted both by a material misdirection and by a failure to take factors relevant to the exercise of its discretion into account.

12.  The Appellant has been represented by Mr Jonathan Cook of counsel and the Respondent by Mr Julian Allsop of counsel.
Neither appeared at the hearing before the ET. I am grateful to both counsel for their helpful submissions, both orally and
in writing.

13.  I will first set out the relevant statutory provisions. I will then set out the key findings and reasoning of the ET before
addressing the three grounds in turn.

The relevant statutory provisions

Pregnancy and maternity discrimination

14.  Section 13(1) of the EA 2010 provides:
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"A person (A) discriminates against another (B) if, because of a protected characteristic, A treats B less favourably than
A treats or would treat others."

15.  Sex is a protected characteristic: section 4 .

16.  Section 18 deals specifically with pregnancy and maternity discrimination during the "protected period". Section 18
provides:

"Pregnancy and maternity discrimination: work cases

(1)  This section has effect for the purposes of the application of Part 5 (work) to the protected characteristic of pregnancy
and maternity.

(2)  A person (A) discriminates against a woman if, in the protected period in relation to a pregnancy of hers, A treats
her unfavourably —

(a)  because of the pregnancy, or

(b)  because of illness suffered by her as a result of it.

(3)  A person (A) discriminates against a woman if A treats her unfavourably because she is on compulsory maternity
leave.

(4)  A person (A) discriminates against a woman if A treats her unfavourably because she is exercising or seeking to
exercise, or has exercised or sought to exercise, the right to ordinary or additional maternity leave.

(5)  For the purposes of subsection (2), if the treatment of a woman is in implementation of a decision taken in the
protected period, the treatment is to be regarded as occurring in that period (even if the implementation is not until after
the end of that period).

(6)  The protected period, in relation to a woman's pregnancy, begins when the pregnancy begins, and ends—

(a)  if she has the right to ordinary and additional maternity leave, at the end of the additional maternity leave period
or (if earlier) when she returns to work after the pregnancy;

(b)  if she does not have that right, at the end of the period of 2 weeks beginning with the end of the pregnancy.

(7)  Section 13 , so far as relating to sex discrimination, does not apply to treatment of a woman in so far as—

(a)  it is in the protected period in relation to her and is for a reason mentioned in paragraph (a) or (b) of subsection (2), or

(b)  it is for a reason mentioned in subsection (3) or (4)."

17.  Section 39(2) of the EA 2010 provides as follows:

"(2)  An employer (A) must not discriminate against an employee of A's (B)—

(a)  as to B's terms of employment;

(b)  in the way A affords B access, or by not affording B access, to opportunities for promotion, transfer or training or
for receiving any other benefit, facility or service;
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(c)  by dismissing B;

(d)  by subjecting B to any other detriment."

18.  The time limits for discrimination claims are set out in section 123 . This provides in relevant part:

"(1)…  proceedings on a complaint [of discrimination] may not be brought after the end of—

(a)  the period of 3 months starting with the date of the act to which the complaint relates, or

(b)  such other period as the employment tribunal thinks just and equitable.

…..

(3)  For the purposes of this section—

(a)  conduct extending over a period is to be treated as done at the end of the period;…"

19.  The "reverse" burden of proof is set out in section 136, which provides, in relevant part:

"Burden of proof

(1)  This section applies to any proceedings relating to a contravention of this Act .

(2)  If there are facts from which the court could decide, in the absence of any other explanation, that a person (A)
contravened the provision concerned, the court must hold that the contravention occurred.

(3)  But subsection (2) does not apply if A shows that A did not contravene the provision."

Constructive dismissal and unfair dismissal

20.  "Dismissal" for the purposes of claims of unfair dismissal includes constructive dismissal. This is made clear by section
95(1)(c) of the Employment Rights Act 1996 , which states:

"Circumstances in which an employee is dismissed.

(1)  For the purposes of this Part an employee is dismissed by his employer if …

(c)  the employee terminates the contract under which he is employed (with or without notice) in circumstances in which
he is entitled to terminate it without notice by reason of the employer's conduct."

The key findings and reasoning of the Et

21.  It is necessary, for the purposes of this appeal, to set out the findings and reasoning of the ET in considerable detail.

22.  The Appellant relied on a number of events which she said, when looked at individually or collectively amounted
to pregnancy discrimination and/or treatment which, taken together, amounted to repudiatory breaches of her contract of
employment which led to her constructive dismissal on 19 January 2017.
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23.  The Respondent, which runs a large and very successful hair salon, operates its own internal training school for stylists.
It is the Respondent's practice to require its trainees/apprentices to undertake a trade test which was designed to ensure that
trainees were fully competent to undertake a range of activities such as cuts, blow drying and colouring hair to a high standard
within a commercially viable time frame. Trainees are invited to take a trade test when they are regarded as competent enough
to pass. When they pass, they start work as graduate stylists, though occasionally apprentices were made redundant after their
trade test because there was no room for any more graduate stylists.

24.  The Tribunal found that the Appellant and another apprentice, Ms Waldron, undertook their trade test on 11 and 12 May
2015. They were not immediately told the results of the tests, but the Appellant received feedback informing her that she
had done really well and should be really proud of herself. The Tribunal found that Mr Hill and the Respondent discovered
that the Appellant was pregnant on 20 May 2015. On 27 May 2015, the Appellant and Ms Waldron were told that they had
failed their trade tests and would have to re-take them.

25.  As I have said, this was issue 7 i.

26.  On 18 June 2015, the Appellant's father, Mr De Lacey, a specialist employment solicitor, had a meeting with the
Respondent's management and it was agreed that the Appellant's re- take test would be deferred until after her return from
maternity leave. The Tribunal did not accept a suggestion that Mr De Lacey had alleged at this meeting that the Respondent
had failed the Appellant's trade test because she was pregnant.

27.  The Appellant alleged that she was given a disproportionate amount of mundane cleaning tasks in the period between
20 May 2015 and her departure on maternity leave on 17 October 2015, but the ET rejected this allegation.

28.  The Appellant also alleged that Mr Hill behaved in a cold way towards her after he became aware of her pregnancy. He
no longer invited her from time to time to stand with him and assist him whilst he was looking after clients – as he generally
did with trainees, and he did not speak to her or enquire after her pregnancy. The ET found, on the balance of probabilities,
that Mr Hill cooled his relationship with the Appellant after becoming aware that she was pregnant. Although she still stood
beside him from time to time, he no longer made any personal requests for her to provide him with any additional assistance,
and he did not sign her leaving card or make any attempt to speak to her before her departure on maternity leave. The Tribunal
was also satisfied that he had behaved in a similar way towards another pregnant trainee.

29.  This was issue 11 v.

30.  As I have said, the Appellant returned to work from maternity leave at the end of August 2016. She returned part-time,
and the Respondent agreed to increase her hours so that she could receive sufficient training time.

31.  The Appellant alleged that the Respondent had promoted two other apprentices, Bethany Yeowell and Gemma Shillabeer,
to graduate stylist whilst she was away, without requiring them to take a trade test, in order to thwart the Appellant's promotion
to graduate stylist. The ET rejected this allegation on the facts, finding that Ms Yeowell and Ms Shillabeer had passed the
trade test and were not promoted to block the Appellant.
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32.  The Appellant alleged that, from her return after maternity leave onwards, she had been subject to unfair criticism and
demeaning treatment at work and that this was done because of her pregnancy, maternity or sex.

33.  There were four specific allegations. The first was that the Appellant was allocated inappropriate amounts of menial
work. The ET found that this had not been the case. The second was that Mr Hill continued to behave in an offhand manner
towards the Appellant and barely spoke to her. The tribunal found that, whilst there was little contact between Mr Hill and the
Appellant, there was no evidence that he behaved in an offhand manner towards her during this period. The third allegation
is that the Appellant was inappropriately criticised by the Respondent's senior staff for her clothing and the way in which she
wore her hair. The Respondent accepted that she was spoken to from time to time, but the criticisms were justified because
sometimes the Appellant's hair and clothing was not in accordance with the Respondent's dress code. The Tribunal found that
there was nothing untoward in these conversations and that the Appellant was not alone in being spoken to in this manner.
Fourth, the Appellant alleged that Mr Hill had humiliated her in a daily briefing session in December 2016, attended by all of
the trainees, because he thought her hair looked like that of the TV character Vicki Pollard. The ET accepted the Appellant's
evidence on this issue.

34.  On 16 January 2017, the Respondent's managers met with the Appellant and with another trainee, Ebony Brine, to discuss
their trade tests, which were scheduled for April 2017. There was potential problem because there were already three graduate
stylists working on the floor at the time and the salon had never had more than three graduate stylists. The managers said
that if the trainees passed then they would either become graduate stylists or they would have to be made redundant if there
was no space for them on the floor. If they failed, they would carry on as trainees until they took a further test. The tribunal
accepted that the discussions took place in this way because there were already three graduate stylists, and not for any other
reason, and that Mr Hill played no part in the decision to speak in this way to the two trainees.

35.  The Appellant contended that she was humiliated at the trainees' briefing meeting on 17 January 2017, which was the
final straw that led her to resign from the employment of the Respondent. She said that a manager, Ms Delaney, had told
her clean up outside the salon, including removing dog faeces by flicking it into a street with a broom. This had led to the
other trainees laughing at her. She said that another manager said to her, "you clean up baby poo, and this is no different".
The ET accepted that it was the Appellant's job to clean outside that day, a job that was done regularly in turn by all the
trainees, and Ms Delaney had told her to get rid of a soft ball of material that may or may not have been dog faeces. The
other trainees found the request amusing. The ET also found that another manager, Ms Arnold, had said that the Appellant
was used to picking up poo because she picked up baby poo, and the others who were present found this remark amusing.
The ET accepted that the Appellant found the events distressing and humiliating and left the salon shortly afterwards.

36.  Mr Hill was not present at, or involved in, the events on 17 January 2017.

37.  Later that day, Mr De Lacey had a meeting with management and alleged that there had been a persistent campaign of
maternity discrimination since the Appellant had returned to work.

38.  The Appellant subsequently resigned her employment by letter dated 19 January 2017. She referred to the allegations
that I have already described and referred to the events of 17 January 2017 as the final straw. Her letter made clear that she
considered herself to have been constructively dismissed.

Pregnancy/maternity discrimination
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39.  The conclusions section of the ET judgment dealt first with the claims of pregnancy/maternity discrimination. The
Appellant's case was pursued on the basis that there had been an ongoing conspiracy from the time that her pregnancy became
known in May 2015, culminating in the incident on 17 January 2017, with a view to pressurising her out of the business
because of her pregnancy. Most of the allegations were prima facie out of time and so if the Appellant was to be able to
rely upon them she had to show either (1) that there was a continuing course of discriminatory conduct extending over a
period which continued into the primary limitation period for the purposes of section 123(3) of the EA 2010 , as interpreted
in light of the CA ruling in Hendricks v Commissioner of Police for the Metropolis [2003] ICR 630 , or that it was just
and equitable to extend time under section 123(1)(b) of the EA 2010 . Events would only be within the primary limitation
period if they took place on or after 7 January 2017.

40.  The ET examined the allegations with a view to determining whether the Appellant had established a prima facie case
that her pregnancy was an effective cause of the treatment complained of.

41.  The ET found that it was satisfied on the evidence that the Appellant had established such a prima facie case in relation
to allegation 7 i, the allegation of discrimination in relation to the failure of the trade test in May 2015, and allegation 11
v, the allegation that Mr Hill behaved in a cold way towards her after her pregnancy was announced in May 2015, up until
her departure on maternity leave in October 2015.

42.  The ET was not satisfied on the evidence that the Appellant had established a prima facie case that her pregnancy was
an effective cause of the other allegations that she had made, namely:

 (1)  The proposal to reschedule the trade test to August 2015;
 (2)  Advancing Ms Yeowell and Ms Shillabeer to graduate stylist status in order to frustrate the Appellant's ambitions

of making the same step;
 (3)  Criticising her from time to time for her hair and clothing;
 (4)  The occasion on which Mr Hill had compared her to Vicki Pollard;
 (5)  The warning on 16 January 2017 that the Appellant and Ms Brine might be made redundant if they passed their

trade tests in April 2017;
 (6)  The decision on 17 January 2017 to allocate to the Appellant the job of clearing up outside mess which might or

might not have been dog faeces.

43.  The ET was also not satisfied that the Appellant had established the factual basis of other parts of her claim, namely, (7)
giving her a disproportionate amount of cleaning duties between 20 May and 15 October 2015, and (8) Mr Hill behaving in
an offhand way towards her when she returned from maternity leave.

44.  The ET then went on to deal with the time limit issue for the sex discrimination complaint.

45.  The events in allegations 7 i and 11 v were outside the primary time limit in section 123 of the EA 2010 , which, as
I have said, applies to events that took place on or after 7 January 2017. The ET therefore went on to consider whether
the Appellant had established a course of discriminatory conduct extending over a period which continued into the primary
limitation period for the purposes of section 123(3) of the EA 2010 .
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46.  The ET held that there was no such course of conduct, because there was no evidence of any conspiracy orchestrated by
the Respondent's management and the last of the acts for which there was a prima facie case of discrimination was before
the Appellant's departure on maternity leave, in September 2015, long before the start of the primary limitation period.

47.  The ET next considered whether it would be just and equitable to extend time. The Tribunal was not satisfied that it was
just and equitable in this case to extend time in order to allow the Appellant's allegations at 7 i and 11 v to proceed.

48.  It followed that the allegations in respect of which the Appellant had established a prima facie case of pregnancy/maternity
discrimination were out of time, and the ET had found the Appellant did not even have a prima facie case in relation to the
allegations that were in time, namely those relating to 16 and 17 January 2017.

49.  In those circumstances, the ET did not need to examine allegations 7 i and 11 v any further to establish whether the
allegations of pregnancy maternity discrimination in relation to those matters were actually proved, and the ET did not do so.
All the ET said was that there was a prima facie case that the Appellant's pregnancy was an effective cause of the treatment
complained of.

The constructive dismissal claim

50.  The ET then went on to deal with the constructive dismissal claim.

51.  The Appellant's primary contention was set out at paragraph 153 of the ET's judgment. This was that (a) there had been
a discriminatory course of conduct on the ground of her pregnancy/maternity and/or sex culminating in the "final straw"
incident on 17 January 2017, (b) such course of conduct amounted to a repudiatory breach of contract (amounting either singly
or collectively to a breach of the implied term of trust and confidence) and (c) the Appellant terminated her employment in
response to such breach/breaches as she was entitled to do, pursuant to section 95(1)(c) of the Employment Rights Act 1996 .

52.  In the alternative, the Appellant contended that even if the matters that she relied upon did not amount to unlawful
pregnancy/maternity discrimination, she was subjected to continuous unfair criticism and demeaning treatment at work which
culminated in the final straw incident on 17 January 2017 and such treatment was singly or cumulatively a repudiatory breach
of her contract of employment which she was entitled to accept and thereby put an end to her employment.

53.  The ET directed itself on the law relating to constructive dismissal. The ET said that there could be constructive dismissal
if an employee was subjected to a series of incidents which, taken together, amounted to breaches of the implied term of
trust and confidence that was implied into the employee's contract of employment, and therefore to a repudiatory breach of
that contract. This can be put on the basis that there had been a course of conduct which could cumulatively amount to a
fundamental breach of contract entitling the employee to resign and claim constructive unfair dismissal following a last straw
incident. That last straw need not itself amount to a breach of contract, but it must contribute to the breach. The Tribunal
directed itself by reference, inter alia, to Malik v BCCI [1998] AC 20 (HL) , Lewis v Motorworld Garages Ltd [1986] ICR
157 (CA) and Nottinghamshire City Council v Meikle [2004] EWCA Civ 859; [2005] ICR 1 .

54.  As for the first way in which the constructive dismissal claim was put, the ET said, at paragraph 156:
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"For the reasons already explained in respect of the Claimant's pregnancy, maternity and/or sex discrimination claims
the Tribunal is not satisfied that the Claimant has established a discriminatory course of conduct between May 2015 and
culminating in the incident on 17 January 2017."

55.  The ET found, however, at paragraphs 157-159 of the judgment, that, whilst the Appellant had failed to establish her
case that there was a conspiracy led by Mr Hill to drive her out of the business, and had not established all of the allegations
in her claim form, the Appellant had established that there was a series of events, culminating in the final straw events of 17
January 2017 which taken together amounted to a breach by the Respondent of the implied term of trust and confidence not
to act in a way which was likely or calculated to destroy or seriously damage the relationship between the parties.

56.  The events which cumulatively gave rise to the repudiatory breach of the Appellant's contract of employment were found
by the Tribunal at paragraph 157 to be the following:

 (1)  The trade test incident in 2015. The Appellant had been highly regarded by the Respondent before her trade test.
She was led to believe by the Respondent, immediately following her trade test, that she had done well. The respondent
then failed to give the Appellant any proper feedback in May 2015 as to why she had failed her trade test. This is
issue 7 I (though it was not described in quite the same terms as it was in the section of the judgment which dealt with
discrimination);

 (2)  Mr Hill's change of attitude between the announcement of the Appellant's pregnancy in May 2015 and her departure
on maternity leave in October 2015, in that he no longer requested the Appellant to stand with him and did not engage
with her or speak to her prior to her departure on maternity leave. This is issue 11 v;

 (3)  Mr Hill demeaned and embarrassed the Appellant by comparing her to Vicki Pollard at a trainee briefing in December
2016; and

 (4)  The last straw incident on 17 January 2017, when the Appellant was told to clean up dog faeces and was laughed
at by her managers, even though she was visibly upset.

57.  At paragraph 160, the ET said:

"The claimant has not established her case that there was a conspiracy led by Mr Hill to drive out of the business/a
number of other allegations contained in the List of Issues. The Tribunal is however satisfied that the Claimant has
established that the matters identified at paragraphs 157-159 above were, viewed overall, an effective cause of her
decision to terminate her employment."

58.  The Respondent accepted that if, as the ET found, the Appellant was constructively dismissed, she was also unfairly
dismissed.

Ground 1

59.  The central thrust of Ground 1 of the grounds of appeal is that the ET failed to deal with one of the pleaded allegations. The
ET dealt with the allegation that the specific incidents of treatment relied upon were separately acts of unlawful discrimination.
The ET found that most were not even prima facie discriminatory. Two of them were prima facie discriminatory but each was
out of time and the ET declined to extend time. The ET also considered whether the treatment of the Appellant, whilst she
was at work, on either side of her maternity leave, amounted to a course of discriminatory conduct, and found that it was not.
The ET then considered whether the Appellant had been constructively dismissed for the purposes of her unfair dismissal
claim and decided that she had been. On behalf of the Appellant, Mr Cook submitted that the ET failed to deal with a further
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pleaded allegation, which had not been closed off by the ET's findings of facts and conclusions on other matters. This was
that the constructive dismissal itself was unlawful sex discrimination.

60.  The ET found that the Appellant had been constructively dismissed as a result of the cumulative effect of four matters,
set out at paragraph 56, above. The first two of those matters, issues 7 i and 11 v, had been found by the ET to be prima
facie discriminatory. Mr Cook submitted that this gives rise to at least the possibility that the constructive dismissal itself was
discriminatory. He submits that if two of the material elements of the employer's conduct amounting to constructive dismissal
were discriminatory, then the ET should have found that the dismissal itself was discriminatory. Accordingly, he submits that
the ET erred in law in failing to go on to consider whether, applying the burden of proof for discrimination cases set out in
EA 2010, section 136 , the treatment set out in issues 7 i and 11 v was not just prima facie discriminatory but was proved to
be discriminatory. In other words, having found that there were facts from which the ET could decide, in the absence of any
other explanation, that the Respondent had discriminated in respect of issues 7 i and 11 v ( section 136(2) ), the ET should
have gone on to decide whether the Respondent had discharged the burden of showing that the treatment was not, in fact,
discriminatory ( section 136(3) ). If the Respondent had failed to discharge that burden, then the ET should have found that
the constructive dismissal was discriminatory.

61.  Mr Cook submitted that the fact that the ET found that the "last straw" was not discriminatory did not mean that the
constructive dismissal as a whole was not discriminatory. There were two ways in which this could potentially be the case.
The first would be if the ET found that issues 7 i) and 11 v) on their own amounted to a repudiatory breach of contract, which
had not been affirmed by January 2017. The second would be if issues 7 i and 11 v amounted to unlawful discrimination
and were a sufficiently substantial and material part of the course of conduct amounting to constructive dismissal so as to
taint the dismissal as being discriminatory.

62.  Finally, Mr Cook submitted that, if the ET had found that the constructive dismissal was discriminatory, the time limit
difficulty for his client would have fallen away. This is because, in a discriminatory constructive dismissal claim, time runs
from the date of dismissal, not from the date of the acts which give rise to the constructive dismissal.

Discussion on Ground 1

63.  At the heart of Mr Cook's submissions on behalf of the Appellant is the contention that the ET erred in stopping half-
way in its consideration of whether the matters set out in allegations 7 i and 11 v were acts of sex discrimination. The ET
found that these were prima facie acts of sex discrimination but did not go on to apply the reverse burden of proof in EA
2010, section 136 , to decide whether they were in fact acts of unlawful sex discrimination. The reason why the ET did not
do this was because the ET found that the acts were out of time, for sex discrimination purposes, and so took the view that it
was not necessary to make any further findings about them. Mr Cook submitted that the ET failed to deal with the possibility
that if these were acts of sex discrimination, then, as contributory factors to the constructive dismissal, they might have
meant that the Appellant's constructive dismissal was itself unlawful sex discrimination. If so, then the time limit problems
would have fallen away, because time runs for a discrimination claim arising from constructive dismissal from the date of
the dismissal, rather than from the date of the individual events in the sequence of events that, taken together, amounted to
the constructive dismissal.

64.  As I have said, Mr Cook submitted that there were two ways in which the matters set out in allegations 7 i and 11 v could
have meant that the constructive dismissal was unlawful sex discrimination.

65.  The first was on the basis that, the matters in allegations 7 i and 11 v were, taken alone, sufficient to amount to constructive
dismissal. Even though they happened well over a year before the Appellant resigned, it was not too late for the Appellant to
accept the repudiatory breach and to resign in response to it, thereby triggering a right to claim constructive dismissal.

66.  I do not accept this argument. In my judgment it is clear, on the basis of the findings of the ET, and on the basis of the
reasoning of the ET, that the Appellant had affirmed her contract of employment in the period between the events in May to
October 2015 and her eventual resignation on 19 January 2017. In the intervening period, she had gone on maternity leave
and had then returned to work some three and a half months before her resignation. Moreover, the way that the case was
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put on behalf of the Appellant before the ET was that this was a "last straw" constructive dismissal. This means that the
conditions that entitled her to resign and to claim constructive dismissal did not crystallise until the last straw event, which
was the dog poo incident on 19 January 2017. It follows in turn that the events in allegations 7 i and 11 v did not, in isolation,
amount to acts which entitled the Appellant to resign and claim constructive dismissal.

67.  The second way in which Mr Cook submitted that the matters in allegations 7 i and 11 v, if discriminatory, would
mean that the constructive dismissal was also discriminatory was on the basis that if some of the incidents which make up
the sequence of events which eventually result in a "last straw" constructive dismissal are acts of discrimination, then the
dismissal itself may be discriminatory.

68.  I agree with Mr Cook that, in principle, a "last straw" constructive dismissal may amount to unlawful discrimination if
some of the matters relied upon, though not the last straw itself, are acts of discrimination. There is very limited authority
on this point. However, in Williams v Governing Body of Alderman Davies Church in Wales Primary School [2020] IRLR
589, at paragraph 89 , HHJ Auerbach said that a constructive dismissal should be held to be discriminatory "if it is found
that discriminatory conduct materially influenced the conduct that amounted to a repudiatory breach." At paragraph 90, HHJ
Auerbach said that the question was whether "the discrimination thus far found sufficiently influenced the overall repudiatory
breach, such that the constructive dismissal should be found to be discriminatory." (my emphasis)

69.  I respectfully agree with the test as it is set out in paragraph 90 of the Williams judgment. Where there is a range of matters
that, taken together, amount to a constructive dismissal, some of which matters consist of discrimination and some of which
do not, the question is whether the discriminatory matters sufficiently influenced the overall repudiatory breach so as to render
the constructive dismissal discriminatory. In other words, it is a matter of degree whether discriminatory contributing factors
render the constructive dismissal discriminatory. Like so many legal tests which are a matter of fact and degree, this test may
well be easier to set out than to apply. There will be cases in which the discriminatory events or incidents are so central to
the overall repudiatory conduct as to make it obvious that the dismissal is discriminatory. On the other hand, there will no
doubt be cases in which the discriminatory events or incidents, though contributing to the sequence of events that culminates
in constructive dismissal, are so minor or peripheral as to make it obvious that the overall dismissal is not discriminatory.
However, there will be other cases, not falling at either end of the spectrum, in which it is more difficult for an ET to decide
whether, overall, the dismissal was discriminatory. It is a matter for the judgment of the ET on the facts of each case, and I do
not think that it would be helpful, or even possible, for the EAT to give general prescriptive guidance for ETs on this issue.

70.  I should add two further points.

71.  First, I do not accept the submission, made by Mr Allsop on behalf of the Respondent, that a "last straw" constructive
dismissal can only be unlawful discrimination if the last straw itself was an act of discrimination. In the present case, the
ET found that the last straw, the dog poo incident, was not an act of discrimination. In my judgment there can be cases in
which the constructive dismissal is, overall, discriminatory, even though the last straw was not. The very essence of the "last
straw" doctrine is that the last straw need not be something of major significance in itself. It need not even amount to a
breach of contract, when looked at on its own. It need not have the same character as the other incidents that preceded it:
see Omilaju v Waltham Forest London Borough Council [2004] EWCA Civ 1493; [2005] ICR 481, at paragraphs 15-16 .
Rather, the significance of the last straw is that it tips things over the edge so that the entirety of the treatment suffered by
the employee amounts to a repudiatory breach of contract. It follows by parity of reasoning, in my view, that a constructive
dismissal may be unlawful discrimination even if the incident which tipped things over the edge was not itself discriminatory.
Another metaphor that is sometimes used for a "last straw" constructive dismissal is the "death of a thousand cuts". If some
of the deepest cuts were acts of discrimination, it should not matter that the final glancing blow, though painful, was not
itself discriminatory.
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72.  Second, in my judgment, it is clear that, in a discriminatory constructive dismissal, time runs for the claim from the date
of the acceptance of the repudiatory breach, not from the date or dates of the discriminatory events, if earlier. See Meikle,
at paragraphs 49-53. It follows that a discrimination claim arising out of a constructive dismissal may be in time even if
the discriminatory events that render the dismissal discriminatory are themselves out of time. It follows in turn that the fact
that the incidents in allegations 7 i and 11 v were out of time for the purposes of a free-standing discrimination claim, or
for a "discriminatory

course of conduct" claim, does not mean that they should be disregarded for the purposes of a discriminatory constructive
dismissal claim.

73.  Against that legal background, the next question is whether the ET has erred in law in this case in its approach to the
discriminatory constructive dismissal claim. The starting point is that it is clear, in my judgment, that the Appellant pleaded
that there had been a discriminatory constructive dismissal and relied on this argument before the ET. Though the allegation
is not perhaps spelt out as clearly as it might have been in the particulars of claim attached to the claim form, it is pleaded
at paragraphs 35 and 28 of the particulars. Moreover, at paragraph 12 of the judgment, the ET recorded the list of issues in
the case, and said, at paragraph 12.2:

"The Claimant relied [for her claim of direct discrimination] on an alleged course of discriminatory and/or unfair
treatment culminating in the Respondent's alleged conduct on 17 January 2017, which the Claimant contended was the
final straw."

74.  In my view, this is broad enough to encompass both a claim of a discriminatory course of conduct and also a claim that
the series of events and incidents, taken together, resulted in a discriminatory constructive dismissal. The two claims are not
the same. A claimant may make an allegation of a discriminatory course of conduct (which is potentially relevant for bringing
earlier events in time), whilst not making an allegation that the discrimination resulted in constructive dismissal.

75.  The central issue in relation to this ground of appeal, in my view, is whether the ET's judgment, expressly or by necessary
implication, addressed and dismissed the discriminatory constructive dismissal claim. The Tribunal's judgment does not,
specifically and in terms, dismiss the discriminatory constructive dismissal claim. Moreover, it is clear from the ET judgment
that the ET did not apply its mind to the question whether the matters set out in paragraph 157 of the judgment (summarised
at paragraph 56, above), which gave rise to the constructive dismissal, were sufficiently influenced by sex discrimination so
as to render the constructive dismissal itself an act of sex discrimination. In order to deal with this question, the Tribunal
had to ask itself two subsidiary questions:

 (1)  Were any of the matters set out in paragraph 157 of the judgment themselves tainted by sex discrimination; and
 (2)  In light of the answer to (1), did the discriminatory matters sufficiently influence the overall repudiatory breach so

as to render the constructive dismissal discriminatory?

76.  There were four matters which, in paragraphs 157 and 159 of the judgment, the Tribunal found to have contributed to
the repudiatory breach of contract which led to the constructive dismissal. In relation to two of them, the Tribunal made a
specific finding, earlier in its judgment, to the effect that the Appellant had failed to establish any prima facie evidence of
sex discrimination. In relation to the Vicki Pollard incident, the ET made such a finding at paragraph 129 of the judgment,
and in relation to the last straw, dog poo, incident, the ET made such a finding at paragraph 138. However, in relation to the
other two incidents, the trade test in May 2015, and Mr Hill's cold-shouldering of the Appellant in May-October 2015, the
Tribunal made no finding, one way or the other, as to whether there had been sex discrimination. The Tribunal did, however,
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leave over the possibility that there might have been, as it found that the Appellant had established a prima facie case of sex
discrimination in relation to these matters.

77.  It is true that, for the purposes of the free-standing claims of sex discrimination in relation to those incidents, and for the
purposes of the claim of a discriminatory course of conduct, the Tribunal had rightly directed itself that it did not need to go
on to decide if the treatment was actually sex discrimination, as it was out of time in any event. However, in my judgment,
Mr Cook is right that the Tribunal erred in law in failing to reach a concluded view on whether these incidents were sex
discrimination for the purposes of the discriminatory constructive dismissal claim, and, if so, whether this meant that the
constructive dismissal itself was unlawful sex discrimination.

78.  Accordingly, in my judgment, the ET erred in law in failing to deal with this issue. The ET fell into the trap of regarding
the fact that there was no discriminatory course of conduct as being determinative of the discriminatory constructive dismissal
claim. In his submissions, Mr Allsop submitted that this ground of appeal represents an unduly nit-picking criticism of
the judgment. He submitted that, read as a whole, it is plain that the ET rejected the claim for discriminatory constructive
dismissal. I do not accept this submission. This ground of appeal goes beyond an arid criticism of the way in which the ET
described its reasoning process. In my view it is clear that the ET overlooked and failed to deal with one of the allegations
relied upon by the Appellant. I have considerable sympathy for the ET. This was a case in which a number of complex
arguments were advanced on behalf of the Appellant and, to an extent, it may be understandable that one fell through the
cracks. Nonetheless, in my judgment the Appellant is right that the ET failed to deal with one of the pleaded issues and
therefore this ground of appeal must succeed.

79.  I will deal with disposal at the end of this judgment.

Grounds 2 and 3

80.  I will take Grounds 2 and 3 together, as Mr Cook did in his submissions. These Grounds are concerned with whether the
free-standing complaints relating to issues 7 i and 11 v were in time, and, in particular, whether the ET erred in its approach
to the just and equitable discretion.

The Et's reasoning on the "just and equitable" issue

81.  The ET dealt with its "just and equitable" discretion at paragraphs 142-149 of its judgment.

82.  The ET noted that the Appellant's case was pursued on the basis that there was an ongoing conspiracy to drive her out of
the business because of her pregnancy, which had started in May 2015 and culminated in the incident on 17 January 2017. If
this submission had been accepted, the entirety of the claim would have been in time (see Hendricks ), and so there would
have been no need for the Appellant to rely on the "just and equitable" discretion. Perhaps for that reason, as the ET recorded
at paragraph 145 of the judgment, the Appellant did not advance much by way of explanation in her evidence as to why it
would be just and equitable to extend time, and only very limited reference was made to this issue in the closing submissions
of her father, who represented her at the Tribunal. The only arguments that were advanced in favour of the Appellant were
that she was only 19 at the time of the events in question, and it would have been very difficult for her to bring a claim whilst
she remained employed by the Respondent.

83.  The Tribunal directed itself that it was necessary for a claimant who seeks to rely on the just and equitable extension to
give an explanation of why the claim was not submitted in time, and why therefore an extension should be granted. The ET
gave its reasons for declining to grant a just and equitable extension at paragraph 148 of the judgment. The ET decided not to
extend time on this basis in light of the Appellant's failure to provide any explanation for the delay in pursuing the allegations
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earlier. The ET also decided that such explanation as she gave was not satisfactory because (a) she had access throughout to
the advice of her father, an expert employment lawyer, (b) she was well aware at all times of the relevant facts; and (c) the
Appellant and her father both gave evidence that they had formed a belief

in May/June 2015 that she had been subjected to a discriminatory course of conduct, orchestrated by Mr Hill. The ET also
considered that the prejudice of allowing the allegations to proceed would be greater to the Respondent than to the Appellant,
especially given the length of time that has elapsed, the very limited contemporaneous documentary evidence and the extent
to which this case depended on oral evidence. The ET took the view that the cogency of the evidence was likely to be affected
by the effluxion of time, and also bore in mind that the Appellant had the relevant knowledge and resources to pursue her
claim in 2015, but elected not to do so.

Discussion on Grounds 2 and 3

84.  In my judgment, there was no error of law in the ET's approach to the just and equitable discretion, and the conclusion
that the ET reached was not wrong in law. The ET was fully entitled to take into account the factors which are set out in
paragraph 148 of the judgment, and these were plainly the most important factors in the exercise of the ET's discretion. The
Appellant was aware of all relevant facts in 2015 and, indeed, already believed at that stage that she had been discriminated
against. Unlike most 19 year olds, she had the benefit of expert advice from her father. The fact that she was still employed
by the Respondent in 2015 did not mean it was just and equitable to extend time. She had the protection of the law relating to
victimisation. The ET was also entitled to take the view that the cogency of the evidence was likely to be adversely affected
by the lapse of time.

85.  Mr Cook made three main points in support of these grounds of appeal.

86.  The first was that the ET had been wrong to refuse to extend time because the Appellant did not give a good reason
for the delay. He relied on the following passage from the judgment of Leggatt LJ in Abertawe Bro Morgannwg University
Local Health Board v Morgan [2018] EWCA Civ 640; [2018] ICR 1194 , a case that was decided a few weeks before the
hearing before the ET in the present case, at paragraph 25:

"… the discretion given by section 123(1) of the Equality Act 2010 to the H employment tribunal to decide what it
"thinks just and equitable" is clearly intended to be broad and unfettered. There is no justification for reading into the
statutory language any requirement that the tribunal must be satisfied that there was a good reason for the delay, let
alone that time cannot be extended in the absence of an explanation of the delay from the claimant. The most that can
be said is that whether there is any explanation or apparent reason for the delay and the nature of any such reason are
relevant matters to which the tribunal ought to have regard."

87.  Mr Cook submitted that, perhaps because the Morgan case does not appear to have been cited to it, the ET proceeded
on the mistaken basis that it was necessary for the Appellant to give a satisfactory explanation for the delay in presenting her
claim before the ET could exercise its discretion to extend time.

88.  I do not accept this submission. It is true that, in paragraph 147, the ET said that it was necessary for a claimant who
sought to rely on the just and equitable extension to explain why the claim was not submitted on time. The ET did not reject
the Appellant's argument on the just and equitable extension because the Appellant had not provided any explanation at all
for the delay. She did provide an explanation, namely that she was only 19 and she was still employed by the Respondent. Nor
did the Tribunal reject the Appellant's argument solely because the Tribunal did not accept that the Appellant's explanation
was sufficient. The ET also took account of the impact of the delay on the cogency of the evidence, especially in a case such
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as this which was not document-heavy. In Morgan , Leggatt LJ made clear that ETs are entitled, and, indeed, obliged, to have
regard to the explanation, if any, for the delay.

89.  Second, Mr Cook submitted that the ET erred in law in that it failed to take into account the merits of the Appellant's
claims as a material factor relevant to the exercise of its discretion. Mr Cook relied on a passage in Bahous v Pizza Express
Restaurant Ltd UKEAT/0029/11, at paragraphs 19-20, in which the EAT (HHJ Peter Clark), said that, in that case, the
ET erred in law in its approach to the just and equitable extension because it had not taken into account that the claimant's
discrimination claim was established before the Tribunal on its merits.

90.  I do not accept this submission either. Unlike Bahous, this is not a case in which the ET had made a clear finding of
discrimination in relation to the matters which were the subject of the application to extend time. Bahous is not authority for
the proposition that, in every case in which the just and equitable extension issue arises, the ET must hear the case in full and
then make findings of fact on discrimination before going on to decide whether to extend time. If this were so, it would never
be possible to deal with the extension of time as a preliminary issue. In the circumstances of the present case, I am satisfied
that the ET took account of the key considerations when coming to its conclusions on the just and equitable issue.

91.  Mr Cook's third submission was that, because of the error set out in Ground 1 in respect of the discriminatory constructive
dismissal claim, the ET failed to appreciate that, irrespective of whether issues 7 i and 11 v were in time as standalone
allegations of unfavourable treatment, it was necessary to reach a concluded judgment about whether those matters were in
fact discriminatory.

92.  In my judgment, this ground, too, must be rejected. Ground 1 is concerned with whether the ET erred in law in failing to
decide whether, in light of issues 7 i and 11 v, the Appellant has a good claim for discriminatory constructive dismissal. If she
did, then time for such a claim ran from 19 January 2017, the date when she accepted the Respondent's repudiatory breach.
It is true that, for the reasons I gave when dealing with Ground 1, the ET should have reached a concluded judgment about
whether these matters were in fact discriminatory. However, it does not follow that the ET erred in law in the decision that it
reached on the just and equitable extension on these issues as standalone issues. As I have already said, the ET took account of
the right key considerations when coming to its conclusions on the just and equitable issue. In my view it is inconceivable that
the ET's decision on the just and equitable extension would have been any different if the ET had found that the allegations
in 7 i and 11 v were well-founded. Even in that event, it would still have been the position that the cogency of the evidence
had been adversely affected by the delay, and that the Appellant did not have a good excuse for the delay, especially as she
had ready access to expert advice in 2015.

93.  For these reasons, I dismiss the Appellant's appeal on Grounds 2 and 3.

Disposal

94.  This is not a case in which the EAT can proceed itself to decide the issue in respect of which the appeal has succeeded.
The question of whether there has been discriminatory constructive dismissal is not an issue upon which I can be satisfied
that there is only one conclusion that the ET could properly reach (see Jafri v Lincoln College [2014] EWCA Civ 449; [2014]
IRLR 544 ). Mr Cook did not seek to persuade me otherwise. Both parties accepted that if the appeal succeeds on Ground 1
it will have to be remitted to the ET. Mr Cook submitted that I should remit the case to a differently constituted ET, whilst
Mr Allsop submitted that I should remit the case to the same ET.
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95.  In my judgment, in all of the circumstances of this case, the case should be remitted to the same Tribunal. I bear in
mind the well-known guidance of the EAT on remission which is to be found in the EAT's judgment in Sinclair Roche &
Temperley v Heard [2004] IRLR 763, at paragraph 46 , as approved by the Court of Appeal in Barke v SEETEC Business
Technology Centre Ltd [2005] EWCA Civ 578; [2005] IRLR 633 . The main reasons why I take the view that this case should
be remitted to the same ET are:

 (1)  This is not a case in which the ET judgment was fatally flawed. Rather, it was a thorough, clear, and impressive
judgment, in which the ET made careful and comprehensive findings of fact. The error of law was only in relation to one
issue which does not appear to have been the main focus of the Appellant's arguments or submissions. There is no reason
to doubt the ET's professionalism or ability to deal objectively with the remaining issues;

 (2)  The original ET will be able to deal with the remaining issues in a proportionate manner, with the benefit of its
recollection of the evidence at the original hearing. It can refresh its memory by reviewing the detailed findings that it
made in its judgment; and

 (3)  It would be disproportionate, excessively costly, and contrary to the interests of justice and the overriding objective
to remit the case to a new Tribunal. The original Tribunal heard from 16 witnesses. Many of these witnesses would have
to give evidence again at a remitted hearing. The events in 2015 took place nearly six years ago and, even in 2018 when
the original hearing took place, the ET was concerned about the effect on the evidence of the lapse of time.

Conclusion

96.  For the reasons set out in this judgment, the Appellant's appeal is allowed, on Ground 1 only. The case is remitted to
the same ET to determine the following issues:

 (1)  Whether the Appellant suffered direct sex discrimination in relation to the allegations set out in issues 7 i and 11 v; and
 (2)  In light of the Tribunal's finding on (1), whether the discriminatory matters sufficiently influenced the overall

repudiatory breach so as to render the constructive dismissal discriminatory?

97.  It will be for the ET to decide whether it can decide these matters without further evidence, or whether it wishes to
admit fresh evidence.
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