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Two recent cases highlight the procedural difficulties and the court’s 
case management powers

The perils of contested divorce 
proceedings

Shahzad v Mazher & anor [2020] EWCA  
Civ 1740

This was a Court of Appeal decision, on appeal from HHJ 
Nathan sitting at Guildford as a deputy High Court judge.

The husband and petitioner appealed from an order made 
by the judge on 15 November 2019, by which the judge had 
set aside the decree absolute, rescinded the decree nisi, and 
set aside the certificate of entitlement to a decree made in 
divorce proceedings between the husband and the wife. The 
judge had also dismissed the husband’s petition.

The substantive issue raised by the appeal was the 
circumstances in which a court had the power to set aside 
a decree absolute and, in particular, whether the power 
existed when it was alleged that a petitioner had advanced 
a false case when obtaining an undefended divorce as per 
sections 1(1) and (2) of the Matrimonial Causes Act 1973.

The facts

The parties married in Pakistan on 24 April 2003. They lived 
together in England following the husband’s arrival in the 
UK in August 2003. There was one child of the marriage.

In his petition, issued on 4 May 2017, the husband stated 
that the parties had been separated for five years, having 
last lived together on 12 May 2006. 

There were various difficulties with service of the petition 
on the wife, although it was ultimately not necessary for 
the court to determine that issue. As a result of the wife’s 
failure to file and serve an acknowledgement of service 
indicating an intention to defend the petition and/or any 
answer, the petition proceeded as being undefended. On  
8 June 2018 the husband applied for a decree nisi, which 
was fixed for pronouncement on 11 February 2019. 

As many practitioners will be aware, defended divorce 
cases are rare. According to a recent study by the Nuffield 
Foundation, “No Contest: Defended Divorce in England & 
Wales”, formally defended divorces account for less than 
one percent of divorces each year in England & Wales. 

Successfully defended cases are rarer still, with Owens v 
Owens [2018] UKSC 41 being a notable recent exception. 

Defending a divorce is also expensive and complicated, 
involving potentially complex rules and procedure. The 
main rules in respect of matrimonial/civil partnership orders 
are contained in Part 7 of the Family Procedure Rules 2010 
(FPR). The court also has wide case management powers 
under Part 4, which include the power under r4.6 to grant 
relief from sanctions. 

These rules must be interpreted and applied with the 
overriding objective in mind, ie enabling the court to deal 
with cases justly. Under r1 of the FPR, dealing with a case 
justly includes:

a)  ensuring that it is dealt with expeditiously and fairly

b)  dealing with the case in ways which are proportionate 
to the nature, importance and complexity of the  
issues

c)  ensuring that the parties are on an equal footing

d)  saving expense

e)  allotting to it an appropriate share of the court’s 
resources, while taking into account the need to  
allot resources to other cases

As demonstrated in two recent decisions in this field (more 
below), non-compliance with the relevant rules may result 
in serious consequences. 
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of entitlement and dismiss the petition. Having concluded 
that the husband’s case in support of his petition was false, 
there was no reason to permit the petition or the orders to 
stand either. 

Circumstances in which the decree absolute 
can be set aside

The Court of Appeal considered a number of key authorities 
in relation to the circumstances in which a decree absolute 
can be set aside. The court noted that the circumstances 
were very limited indeed, and did not extend to cases  
where the court’s decision had been obtained by fraud.  
The court emphasised the unimpeachable character of a 
decree absolute, stating that (para. 67):

“… a decree absolute is a declaratory judgment 
which conclusively determines a person’s marital 
status. In addition to the parties, all public 
authorities and all other individuals are entitled to 
rely on the declaratory effect of the decree. This can 
have significant consequences across a wide range of 
issues including, for example, the right to marry. To 
take that example, if a prior decree absolute were set 
aside, any subsequent marriage would be void under 
s11(b) of the MCA 1973.” 

The court underlined the public interest in ensuring 
that a decree absolute should be unimpeachable where 
no question arises as to the jurisdiction of the court 
pronouncing it, or as to the procedural regularity which led 
to its being made.

The court also referred to the statutory framework, noting 
that section 18(1) of the Senior Courts Act 1981 provides 
that a party cannot appeal from a decree absolute when 
they “had time and opportunity to appeal from the decree 
nisi”. That provision makes clear that a party’s ability to 
challenge a decree is prior to its being made absolute. 

Procedural irregularity

Matters did not end there, however. HHJ Nathan’s decision 
had also been premised on there being a procedural 
irregularity, namely that the decree had been made 

It appears that receipt of the certificate of entitlement to a 
decree prompted the wife to engage with the proceedings. 
She wrote to the court on 17 January 2019 asking how she 
could “stop” the divorce because, contrary to the assertion 
in the petition, the parties had only separated in 2016, and 
not in 2006. She also sent an acknowledgement of service 
to the court, in which she indicated that she intended to 
defend the petition. The latter was out of time and, as a 
result, had no effect on the progress of the proceedings.

On 8 February 2019 the court made an order stating that, 
in effect, the acknowledgement of service was out of time, 
that the decree nisi would be pronounced on 11 February 
2019, based on the certificate of entitlement, and that any 
application by the wife to rescind the decree nisi or set  
aside the certificate must be made on notice with the 
prescribed fee paid. 

On 11 February 2019 a decree nisi was pronounced by the 
court. On 15 March 2019 the wife made an application for 
the decree nisi to be rescinded and for the certificate of 
entitlement to be set aside.

On 26 March 2019 the husband applied for the decree nisi 
to be made absolute. The decree was made absolute on 27 
March 2019. As explained below, however, this was contrary 
to the provisions of r7.32(2) which required the court to be 
satisfied that “no application for rescission of the decree 
nisi... is pending” before making the decree absolute.

On 1 April 2019 the proceedings were transferred to the 
Family Court sitting at Guildford and came before the judge, 
who wrote to the Queen’s Proctor asking for assistance and 
noting, among other matters, that the wife’s application of 
15 March 2019 appeared to have been ignored. 

The Queen’s Proctor, who was given permission to intervene, 
sought an order that the decrees be set aside, referring to 
the court’s oversight in making the decree absolute when the 
wife’s application to rescind the decree nisi had not yet been 
determined. The Queen’s Proctor also raised concerns about 
the correct date of separation.

His Honour Judge Nathan gave judgment on 15 November 
2019. The first part of the judgment dealt with the allegation 
of fraud concerning the date of separation. The judge found 
that the husband had falsely given the date of separation 
as 2006 when it was, in fact, 2016. The second dealt with 
an issue of procedural irregularity, namely that the decree 
had been made absolute despite the wife’s application for 
the decree nisi to be rescinded not having been determined, 
contrary to r7.32(2) of the FPR. 

The decision of the Court of Appeal

The Court of Appeal (Moylan, Singh and Popplewell LLJ) 
unanimously dismissed the husband’s appeal. 

Moylan LJ gave the lead judgment, holding that HHJ Nathan 
had plainly been entitled to decide to set the decree aside, 
and also to rescind the decree nisi, set aside the certificate 

“In Shazad the Court of Appeal 
underlined the public interest in 
ensuring that a decree absolute 
should be unimpeachable where no 
question arises as to the jurisdiction 
of the court pronouncing it, or as to 
the procedural regularity which led 
to its being made.”
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the need to rectify his procedural breaches, the respondent 
failed to do so. He failed to make a Part 18-compliant 
application for permission to file and serve his answer out 
of time by a certain date, to be supported by evidence and a 
skeleton argument, in further breach of the court’s order.

The facts

This was a long relationship/marriage, which commenced in 
the 1980s. There were four children. The parties separated 
in November 2019 and the petitioner issued her petition in 
December of the same year. Her petition was accompanied 
by an application for permission to dispense with the 
requirement to file a valid marriage certificate, this having 
allegedly been destroyed in a bombing raid in Afghanistan. 

In his acknowledgement of service dated 20 December 
2019 the respondent indicated that he wished to defend 
the petition, asserting it to be a “non-marriage”. However, 
the respondent then failed to file and serve his answer as 
prescribed by the FPR.

It was common ground that the respondent’s answer should 
have been filed and served by 14 January 2020, pursuant to 
r7.12(8), which states as follows (emphasis added):

“A respondent who wishes to defend the case must 
file and serve an answer within 21 days beginning with 
the date by which the acknowledgment of service is 
required to be filed.”

It was also common ground that the respondent did not 
serve his answer on the petitioner until 4 February 2020, via 
his then solicitors, who in correspondence dated the same 
day stated that “our client is now filing his answer”.1 

In the meantime, the petitioner had applied for decree nisi 
on 23 January 2020 and was duly granted a certificate of 
entitlement to a divorce, the pronouncement for which 
was listed on 17 August 2020. However, at that hearing, 
the respondent then sought to challenge the grant of 
decree nisi. The petitioner raised a significant issue about 
the respondent’s late service of his answer, and sought her 
entitlement to a decree and the associated costs. 

The respondent, who had been represented by solicitors and 
counsel throughout, accepted that there had been a breach 
of the relevant provisions of the FPR, but sought to dissuade 
the court from granting the petitioner’s applications. At 

absolute contrary to the provisions of r7.32(2), which 
require the court to be satisfied that “no application for 
rescission of the decree nisi... is pending” before making the 
decree absolute. 

At the time the decree was made absolute, the wife’s 
application to rescind the decree nisi was still pending. 
This made the decree absolute voidable and the judge had 
therefore plainly been entitled to decide to set the decree 
aside on that ground. Although the judge had expressed his 
reasons very briefly, the Court of Appeal was not persuaded 
that his decision was wrong or that there was any other flaw 
which would justify interference with the decision. 

In respect of the decree nisi and certificate, the judge was 
also plainly entitled to rescind the decree nisi, set aside the 
certificate of entitlement and dismiss the petition. Having 
concluded that the husband’s case in support of his petition 
was false, there was no reason to permit the petition or the 
orders to stand. 

Of course, if the court below had set aside the decree 
absolute on the basis only of fraud as to the date of 
separation, this appeal might have taken a different course. 

Although it was not necessary for the Court of Appeal 
to determine whether the wife had been properly served 
with the petition, given the subsequent history in the 
case, the court went on to emphasise the importance of a 
respondent, who has a legitimate reason for contesting the 
divorce, completing and returning the acknowledgement of 
service and answer within the required time, as prescribed 
by the rules. Moylan LJ stated thus (para 14):

“I say this, emphatically not to encourage a 
respondent to defend a petition, but to draw attention 
to the fact that, if they do not respond to the petition 
as required under the FPR 2010, they are likely to find 
that they are unable later to contest the proceedings 
and the court will make a decree of divorce.”

N v N (Afghanistan: Validity of an overseas 
marriage: Procedure) [2020] EWFC B55

The importance of complying with the requirements of the 
FPR in this regard was also brought into sharp focus in the 
case of N v N (Afghanistan: Validity of an overseas marriage: 
Procedure), a decision of HHJ Moradifar sitting at Reading.

This was a rather unusual case concerning a petitioner wife 
who was seeking a divorce from the respondent husband, in 
circumstances where it was asserted by the petitioner that 
there had been a proxy marriage in Afghanistan. The parties 
disagreed over whether the marriage ceremony in the 1980s 
had ever taken place, and whether it should be recognised 
as a valid marriage in this jurisdiction.

The respondent husband failed to comply with the 
requirements of the FPR in relation to ensuring that his 
answer was filed and served within the time prescribed. 
Further, despite the court having alerted the respondent of 

1) The date on which the answer was filed was also 
not initially clear. Despite the petitioner raising 
queries about this, the respondent did not seek 
to clarify the issue until some months later, when 
correspondence showed that he had filed this on 
16 January 2020, albeit perhaps to the wrong email 
address. The court charged a fee on 20 January 
2020, and stamped a hard copy of it as “received 
on 16 January 2020”.
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the factors the court must consider when hearing an 
application for relief from sanctions would lead to a 
conclusion in his favour. 

The decision of the court

Insofar as the filing of a petition without a valid marriage 
certificate was concerned, the court was clear that there 
were many varied reasons why a valid marriage certificate 
may not be available and the circumstances of this case 
were but one such example. The judge held that the FPR 
“clearly contemplates such difficulties and has provided for 
it” (N v N, para 13).

The court also made it clear that the mandatory 
requirements to file and serve an acknowledgement of 
service and an answer were not conditional upon the 
petitioner filing a valid marriage certificate. It noted that 
there was nothing in the FPR or the authorities cited which 
provided for exemptions in this regard. The filing/service of 
those documents provided an important opportunity for 
a respondent to clearly set out a summary of their case, 
and to identify any procedural defects that may form the 
foundation of their objections. 

As to the filing and service of an answer, the court held that 
it had a material impact on how a divorce petition would 
be treated by the court, and not filing one was neither 
inconsequential nor trivial. Parts of the FPR are expressed 
in permissive terms and others prescriptively. However, 
r7.12(8) FPR is expressed prescriptively and states that a 
respondent who “wishes to defend the case must file and 
serve an answer within 21 days beginning with the date 
by which the acknowledgement of serves is required to be 
filed”. The words were clear and left no room for conjecture 
or ambiguity. 

What then were the consequences of non-compliance with 
r7.12(8) FPR? The court noted that whilst there were no 
specified sanctions for breaches of the relevant parts of r7.12:

“The filing of an answer plays a pivotal role in the 
status of the divorce proceedings. Pursuant to r7.1 
the filing of an answer changes the status of the 
divorce to a defended divorce. Such a change in 
status must be notified to the petitioner without 
which he or she may be forgiven to assume that 

that hearing, the court determined that fairness and justice 
demanded that the respondent should be given a real 
opportunity to address these issues, with time to consider 
detailed legal advice and to produce any relevant evidence 
upon which he may wish to rely. 

The court therefore adjourned the proceedings to enable 
the respondent to make a Part 18-compliant application 
for permission to file and serve the answer out of time, to 
be supported by evidence and a skeleton argument. The 
court made it clear that it was important that he made a 
formal application for “relief from sanctions”, in the absence 
of which the petitioner would be entitled to have her 
applications granted.

Unfortunately, the respondent failed to comply with the 
directions. Although he made an application (just) in  
time, the evidence filed, purportedly in support was, in 
the words of the court, “woefully inadequate, displaying a 
striking paucity of information or explanation”. The only 
order sought in respect of the answer was “[A] declaration 
that the respondent’s answer was filed in time” (it not 
having been filed in time). The accompanying statement 
consisted only of five short paragraphs, with paragraph one 
devoted to the present issue. There was no accompanying 
skeleton argument.

Matters eventually returned to court on 15 September 
2020, some nine months after the petitioner’s petition and 
subsequent application for decree nisi. By that stage, the 
petitioner alone had incurred costs of c£30,000. 

At that hearing, the petitioner argued that the respondent 
had failed to comply with Part 18 and the previous order of 
the court, that there was no properly constituted application 
before the court, and that she should consequently be 
entitled to the pronouncement of a decree. 

In the alternative, should her primary submission fail, the 
petitioner argued that after considering the factors set 
out in r4.6 FPR (relief from sanctions), seen in the context 
of the continuing failures by the respondent to follow the 
correct procedure, together with strong prima facie evidence 
that the marriage would be recognised as valid and the 
disproportionately high costs of the litigation together with 
the emotional strain on P, the respondent should be denied 
any relief from sanction and his application refused. 

The respondent argued that the filing of the petition 
without a valid marriage certificate was not compliant 
with the FPR, and the need for the filing and service of 
documents by him did not arise until the court had given 
permission for the petition to proceed without a valid 
marriage certificate (or until a valid marriage certificate 
has been produced). He further argued that on the correct 
reading of the FPR, there were no sanctions for any failure 
to comply with the relevant rules and that he did not  
need to apply for any relief from sanctions in the absence  
of any sanctions being identified. 

He argued that a consideration of the civil authorities 
illustrated the correct approach to be taken, and that  

“As to the filing and service of an 
answer, the court in N v N held 
that it had a material impact on 
how a divorce petition would  
be treated by the court, and  
not filing one was neither 
inconsequential nor trivial.”
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to serve a respondent’s notice means that, without 
permission to do so, the respondent is fixed with 
relying on the grounds relied on below and may not 
argue that the judgment below should be upheld for 
different reasons. This may so significantly confine 
the scope of the appeal as to be highly significant for 
the purposes of the litigation and has therefore also 
been held to require relief from sanction…”

Having surveyed the authorities and the procedural 
consequences of non-compliance with the FPR, in particular 
the requirements on a respondent of ensuring that their 
answer is filed and served as prescribed, HHJ Moradifar 
came to the clear conclusion that any breach of r7.12(8) was 
more closely akin to the breach of the rules of appeal, and 
was not a breach which was inconsequential or trivial. 

The court noted that it had tried to remedy the 
respondent’s apparent defective approach, and that at no 
point prior to August 2020, some months down the line, 
did he make any attempt to apply for permission to file 
and serve his answer out of time. Worryingly, there was no 
attempt by the respondent to remedy this failure at all until 
he was directed to do so by the court, and even then, his 
application was not in compliance with the directions. 

The court held that, in so far as it was required, it should deal 
with and grant the respondent relief from sanctions for any 
minor infractions in relation to the filing date of the answer. 

However, despite the passage of time and it being the focus 
of at least two court hearings, the respondent had still 
not made an application for relief from sanctions for the 
late service of the answer. The respondent had manifestly 
failed to address this issue of his own volition or by 
encouragement from the court. 

The court noted that if such an application had been made 
by the respondent, it would have been required to consider 
the factors set out in r4.6. In doing so, the court held 
amongst other matters that:

 z There was no doubt whatsoever that the respondent 
had been fully on notice of the required procedural 
steps that he should have taken to remedy the defects 
in the process adopted by him. 

 z The evidence filed in support of his application had 
been woefully inadequate, displaying a striking paucity 
of information or explanation. 

 z The procedural rules could be quite technical and it 
would have been incumbent upon the respondent’s legal 
team to appropriately advise him. The late service may 
also have been due to the fault of his first solicitors. 

 z The only possible impact of these interim hearings was 
a causal delay before a final hearing could be listed. 
The petitioner had applied on 23 January 2020 for a 
decree nisi, and since that date, she had a reasonable 
expectation that her application will proceed and be 
concluded. 

he or she is entitled to a grant of decree in divorce. 
However, it is important to note that the change 
of status occurs on the filing of the answer as r7.1 
does not mention service. This makes the mandatory 
provisions of service (r7.12) even more important 
without which a petitioner may proceed in ignorance 
of the intentions of the respondent and the material 
change in status of the divorce proceedings.”

In considering the issue of sanctions, the court referred to 
Mark v Universal Coatings & Service Ltd & ors [2019] 1 WLR 
2376, which the respondent had relied on in support of his 
submission. The case concerned a claim for personal injury. 
The claimant did not file and serve a medical report and a 
schedule of loss with his particulars of claim, as was required 
by the CPR. The defendant applied to strike out the claim. 
Spencer J held thus:

“52. There are… some rules or practice directions 
which, without themselves expressly laying down 
a sanction for non-compliance, carry with them an 
implied sanction by reference to the consequences of 
the rule not having been observed. Two examples… 
the failure of a respondent who wishes to resist 
an appeal on grounds other than those relied on 
in the court below to serve a Respondent’s Notice 
(Altomart); and a litigant who wishes to appeal from 
a court order or judgment but fails to serve and file a 
notice of appeal in time (Sayers v Clarke Walker). 

53. In my judgement, the principle behind the reason 
why those rules carry with them an implied need to 
apply for relief from sanction when breached can 
be discerned by reference to the default position if 
the application is refused. In the case of a litigant 
who fails to serve and file a notice of appeal in time, 
without an extension of time the litigant is unable 
to appeal as any notice of appeal would be invalid 
as having been served out of time and the judgment 
in the court below will stand. This is so significant 
for the purposes of the litigation that the need to 
apply for relief from sanction is implied. Similarly, as 
explained by Moore-Bick LJ in Altomart, the failure 

“The court in N v N noted that 
it had tried to remedy the 
respondent’s apparent defective 
approach, and that at no point 
prior to August 2020, some 
months down the line, did he 
make any attempt to apply for 
permission to file and serve his 
answer out of time.”
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g) Whilst there are no expressed sanctions for non-
compliance with these terms, where no answer  
has been filed and served, the petitioner will be 
permitted to apply for a decree in divorce and 
associated costs. 

h) When considering such an application, the court  
must have regard to the factors that are set out  
in r4.6 and apply them in light of the overriding 
objective. 

i) Each case will be decided on its own facts, but 
generally minor infractions of the rules that cause  
no prejudice to the respondent will be readily dealt 
with in favour of the applicant, whilst material 
infractions may require a more detailed consideration 
of the relevant facts. 

Conclusion

It is vital that practitioners are familiar with and comply 
with the relevant rules in relation to applications for a 
matrimonial or civil partnership order, and indeed,  
those which apply if one wishes to defend the making  
of such orders.

These recent decisions highlight the importance of 
compliance with the rules, and are a salutary reminder 
that non-compliance will potentially have significant 
consequences, which may include the setting aside of  
the decree absolute, or a respondent not being able to 
contest the proceedings and the court making a decree. 
Applications to remedy a breach should be made promptly, 
and be supported by evidence. Failure to do so will be at 
one’s peril!
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Jennifer Lee acted for the successful petitioner in  
N v N (Afghanistan: Validity of an overseas marriage: 

Procedure) [2020] EWFC B55

 z This expectation had been thwarted by no other factor 
than the respondent’s conduct in failing to comply with 
the procedural rules. 

 z To continue the process as suggested by the 
respondent would cause further prejudice to the 
petitioner and her application before the court. 

 z To refuse the respondent’s suggested course of action 
would halt his case and deny him the opportunity to 
challenge the evidence filed on a substantial disputed 
fact. However, the evidence that the petitioner had filed 
demonstrated a prima facie strong case in support of 
her application, particularly when considered in the light 
of the judgment of the Court of Appeal in Mahadervan 
v Mahadervan [1964] P233 as discussed in Pazpena de 
Vire v Pazpena de Vire [2001] 1 FLR 460, and the decision 
of Roberts J in MM v NA (Declaration of marital status: 
Unrecognised state) [2020] EWHC 93 (Fam). 

 z The parties have four children and have cohabitated  
for a significant period. 

 z Whilst there was no costs schedule from the respondent, 
the petitioner’s costs were now c£30,000 and this issue 
had taken a significant time to resolve.

The court held that given the respondent’s continuing failure 
to engage with and address the procedural defects in his case, 
the balance of fairness, justice and proportionality demanded 
that the petitioner’s application be granted. The case would 
therefore be listed for a pronouncement of a decree nisi.

In conclusion, the court made the following observations:

a) The overriding objective places a duty on both the 
court and the parties. Therefore, parties each have a 
duty to observe and apply the overriding objective. 

b) The filing and service of an answer to a divorce petition 
is a significant procedural step that alters the status of 
the proceedings to a contested divorce. This leads to 
a material change in the procedure that the court will 
adopt when considering the petition.

c) The filing of an answer provides an important 
opportunity for the respondent to set out the  
summary of their objections and the foundation for 
those objections.

d) The filing and service of an answer must take place 
within the prescribed mandatory timescales as set  
out in r7.12(8) FPR.

e) If a party cannot comply with those mandatory  
terms or wishes to invite the court to set different 
timescales, that party must alert any respondent to 
such an application and seek their consent.

f) Whether by consent or by contest, the party seeking 
a variation of the stated timescales must make an 
application to the court for relief from sanctions.

“The court in N v N held that 
given the respondent’s continuing 
failure to engage with and address 
the procedural defects in his case,  
the balance of fairness, justice  
and proportionality demanded 
that the petitioner’s application be 
granted. The case would therefore 
be listed for a pronouncement of a 
decree nisi.”

Review210_p01-44_PRINT.indd   27Review210_p01-44_PRINT.indd   27 19/02/2021   10:3319/02/2021   10:33


