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• It can skew the final award

• If one party has historical tax debts it can reduce the amount of funds available for distribution

• Prevent people from wanting to disclose full assets

• When the assets are disclosed can cause issues with HMRC 

• Marital or single debt

• There is no limit on when tax debt can be collected 

• Money can be taken directly from clients’ bank accounts (w tribunal permission)

Why should tax be considered in a divorce?



CGT, Income Tax & Stamp Duty Overviews

Tax considerations on Divorce: 
A short guide for Family Solicitors 2020-21

Available for free download at:
www.sofiathomas.co.uk/resources



Transfers in the tax year of separation take place 
at no gain no loss 

Transfers outside the tax year of separation 
take place at deemed market value

Main home relief extends to 9 
months once someone has left 

the main home 

Latent gains will be absorbed by the person 
receiving the property.
If there have been works done to the property, 
ensure that the new owner has all documentation. 

CGT will almost certainly be due. 
Tax will be payable on the market value – so an 
appropriate, defendable market value should be 
chosen.

Late filing and payment penalties may be due. No 
penalties if a reasonable excuse – but this is 
notoriously difficult to meet.  

Transferring home to spouse possible extension of 
relief. If the conditions for this relief are met, then 
a notification must be submitted to HMRC.

CGT on residential disposals is payable 
within 30 days + a land transactions return 

is due

Considerations for Capital Gains Tax

Reliefs and elections 
Main Home – PPR Relief, s.225b
Investment properties – rollover relief
Shares – BADR, Investors relief 



CGT implications on sale or transfer of the main assets



PAYE is withheld at source, income between 100k to 
130k likely to have a liability at the end of the year 
Self employed & partnerships payment due by 31 Jan 
plus payments on account, due 31 Jan and 31 July

Tax returns are due by 31 Jan following end of 
the tax year. Penalties of up to £1,600 if not 

filed. 

Historical liabilities or potential 
future liabilities 

Individuals earning >100k are not entitled to their 
full tax free personal allowance; can create liabilities 
at the end of the tax year. 

Payments on account are always based on the prior 
year’s earnings so a true up is always needed at the 
end of the year.

Buy to let interest restrictions will impact on 40% 
taxpayers, creates a very high effective tax rate –
also impacts child benefit. 

If the conditions for this relief is met, then a 
notification must be submitted to HMRC. 

Reliefs and elections 

Income generating assets can have 
different effective tax rates on each party. 

Can impact pensions and child benefit. 

Considerations for Income Tax
EIS & SEIS relief – income tax reducers 
Gift aid relief 
Pension tax relief



üDetails of employment earnings

ü Income tax estimate

ü State Pension

üManage Child Benefit 

üCheck/ update Marriage allowance

ü Track tax forms which have been 

submitted

Personal Tax Account

Available at: https://www.gov.uk/personal-tax-account



P60s

Changes to 
child benefit 

View tax returns 
and tax 
calculations 

Personal Tax Account



No stamp duty payable for married couples when 
transferring property between each other

Additional 3% rate will impact people who 
have more than one property

3% will not apply if they must remain legal 
owner of Home A and they buy Home B – if 

they have no other property

Replacement of the main home within 3 
years now extended 

Considerations for Stamp Duty Land Tax

Reliefs and elections 
First time buyers relief
Main home replacement
0% on first 500k up to 31 March 2020

If property is transferred to someone outside of the 
divorce SDLT may still be payable – it is charged on 
the consideration 

If at the end of the date of the transaction the individual 
will have a major interest in more than one property the 
additional rate of SDLT will apply to that purchase unless

The additional rate will still apply if they own 
other properties 

The purchase is a replacement of the main home



CGT, Income Tax & Stamp Duty Overviews

Available for free download at:
www.sofiathomas.co.uk/resources





• CGT is payable within 30 days from date of disposal on all UK property (6 April 2020)

• Main home relief only extends for 9 months once the person has left the home (6 April 2020)

• Entrepreneurs relief is now called Business Asset Disposal Relief (BADR) and is only available on gains 

on up to £1 million (20 March 2020)

• HMRC guidance updated to say Holdover relief unlikely to be available on divorce (2020)

• Penalties of up to 200% of tax due for failure to declare offshore income

• Payment on Account payment holiday means additional taxes will be due by 31 Jan 2021 & VAT 

deferrals will fall due early in 2022. 

• Increased focused on small businesses by HMRC to close the Tax Gap

Key Tax Updates



• SDLT at 0% up to £500,000 from now until 31 March 2021 in England and Northern Ireland–

additional 3% will still apply 

• Consider timing of settlements

• Furlough scheme to be phased out and end in October 2020

Updates from the Summer Statement (8th July 2020)



Crowther V Crowther & Ors [2020] EWCA Civ 762 – Possible Tax Evasion
Issues – bringing assets into the scope of division of assets can also bring them into the scope of tax.

Para 24: She did so contending that the arrangements entered into in 2012 and described above were a sham. She
acknowledged that "on paper it looks like Castle Ship Management have owned their ships since 2012", but said that this was
not the reality and was only done to "reduce our tax liabilities", the reality being that "100% of the shareholding in Castle Ship
Management Ltd is held on trust for us". Although she did not put it anything like so bluntly, what her evidence came to is that
her husband conspired with Mr Knight to conceal from HMRC that ultimately the vessels were beneficially owned by
the Crowthers; that this was done in order to evade tax; and that what Mr Knight gained from this arrangement was a
relatively modest annual fee. Mr Charles Howard QC for Mrs Crowther confirmed in argument before us that Mrs Crowther's
case is indeed that this was unlawful tax evasion as distinct from legitimate tax avoidance, albeit that her case will be that
despite being a partner in the business and responsible for financial matters, and despite having attended the November 2012
meeting, she was not a participant in unlawful activity.

Key Tax & Family Law Cases



ABX v SBX [2018] EWFC 81 (31 July 2018) – Remarkable tax loophole
Issues – Non domiciles face tax charges when remitting earned income into the UK

Both H & W were non UK Domiciled. It was agreed that maintenance would be paid in the following way. H’s offshore income
would be paid to W’s offshore account. W would bring the money into the UK and use the money. If H bought the money into
the UK directly, tax would be payable at 45% but through this offshore structure 0 tax is payable.

Para 48: The wife then asserts that no tax is payable on these funds when realised. This is because she says that if these funds
are paid offshore to her, she is able to remit them onshore without incurring a tax liability. It seems to me that this is a
remarkable tax loophole but given that both parties accept that, on advice, it exists and is legitimate, then I would not stand in
the way of the wife receiving lump sums into an offshore account. Any part of the funds remitted onshore will be taxed at the
husband’s marginal rate of 45%.

Para 55: It is also agreed by the parties that such lump sums as I order to be paid to the wife can be paid offshore with the tax
liability being avoided. In other words, every pound received by the wife is worth a pound and every pound received by the
husband is worth 55p.

Key Tax & Family Law Cases



AS v Secretary of State for Work and Pensions (CSM) [2018] UKUT 315 (AAC) CCS/706/2017 1
Issues – Attaching maintenance to dividends and the shareholding subsequently being reduced

The father is a businessman and sole shareholder in a particular company. In the initial order it was decided that dividends
received by him which could not be brought into account under the base order, should be the subject of a variation and
included as income.
• The father re-married. He claimed to have transferred 40% of his shares in the relevant company to his new wife on 1 May

2012 and that only 60% of the dividends of the company should be treated as income from 1 May 2012.
• The father wanted the child support child maintenance payments reduced to take into account 60% of the dividends and not

100%.

Para 18 of the Judgement states ‘The question of what is reasonable for the purposes of regulation 19(4) must be considered in
the context of the purpose of the provision and, indeed, the purpose of the whole child support regime. It is expected that
parents will support their children and regulation 19(4), … is obviously intended to prevent non-resident parents from avoiding
that liability. An action that might be quite reasonable in the absence of any potential liability to support children may, for the
purposes of regulation 19(4), be unreasonable if it has the effect of reducing a parent’s ability to pay child support
maintenance.

As such as there was no reasonable explanation for the transfer of shares, in so far as the decision to divert the income was
voluntary and not forced upon the appeal was dismissed.

Key Tax & Family Law Cases



Future tax 
implications

sale or 
transfer

Tax 
implications 

of a past 
action

Correcting 
previous 
positions

Quantifying 
net values 

When to use a tax expert

§ Previous planning 
§ Tax avoidance schemes (DOTAS)
§ Loan Charges 
§ R&D Tax Credits
§ HMRC Investigations 

§ Incorrect filing of tax returns 
§ Dividends reported and not paid
§ Annual allowance charge not 

computed
§ Failure to declare income 

(overseas income)

§ Main home
§ Investment properties – sharing 

assets
§ Pension sharing
§ Business, transfer of shares
§ Selling of assets 

§ Net income of sole trader/partnership
§ Net value of rental income (interest 

relief restrictions)
§ Allowances
§ Possible reliefs
§ Net gain 



To 
understand 

options

Tax 
efficiency 

Holistic 
picture 

Quantify 
the tax

§ Different structures can be looked at
§ What is the timescale: 

§ May need to move quickly
§ May to spread out over multiple 

years 
§ May be better to be exposed to one tax 

which is a lower rate 

§ Consent order drafted
§ Parties agree
§ Need to know the figures 
§ What net figures are needed?

§ Planning may be considered here 
§ Reliefs and elections 
§ Different ways to divide the 

assets 

§ Compliment other advice 
§ Pension report
§ Overseas tax advice 

What is the desired outcome?



Expert 
Instruction

Single 
Joint 

Expert

Shadow 
Expert Neutral

What is the best capacity?

§ Permission through courts
§ Formal instruction
§ Both parties agree on who to appoint 

§ Working with clients in mediation 
§ Less formal but still working for both 

parties. 

§ Working with one party
§ Helpful if one party has an 

ongoing HMRC investigation

§ Help to craft questions for the 
SJE report

§ Help to review and digest the 
report

§ A personal support for the client 



Thank You!

Available at 
http://bloomsburyprofessional.com/taximplications



020 8914 7837
tax@sofiathomas.co.uk
www.sofiathomas.co.uk

Contact Us: 


